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IN THE DISTRICT COURT OF THE SECOND SUDICLZL DISTRICT OF THE 
STATE OF IDAEIO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
) MOTION TO CLARIFY ORDER 
Plai~itiffsiCounterdefendants, ) 
V. 1 
1 
TODD A. GREEN and TONLA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SLLVERNALE SHOOIC, ) 
DANLAL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., ) 
) 
DefendantsICounterplaintiffs. ) 
COME NOW DEFENDANTSICOUNTERPLAINTIFFS, by and through their attorneys of 
record, and Move the Court to Clarify the Court's Order fro111 the bench issued at the Jme 27,2005 
hearing inthis matter concerning access to Defendants' property by attorney Brown. 
Attorney Brown has prepared a proposed Order for the Court's signature that p b i t s  him 
MOTIONTO CLARIFY - 1 
access to Defendants' property onmultiple occasions. Defendants' counsel recalls the Court's Order 
permitting a single access by attorney Brown, with additional access, if necessary, to be requested of 
the Court by attorney Brown in the future. 
Defendants request that the Court clarify its Order in this regard. 
Should the C o w  permit attorney Brown to access Defendants' property on multiple 
occasions, Defendants request that attorney Brown provide them with a hold harmless agreement, to 
prevent any claims being made against Defendants should any illjury or misfortune befall attoiuey 
Brown while he is upon Defendants' property at his insistence, and that the Order granting him 
access have an expiration date. A copy of Defendants' proposed agreement is attached hereto and 
incorporated herein by reference. 
This Motion is based upon all the filings with the Court. Leave of Court is requested to 
permit Defendants/Counterplaintiffs to argue at the Hearing of this Motion, and to produce testimony 
and evidence. 
DATED this 12" day of July, 2005 
n2.fkzf-t--- 
Robert M. Magyar (? 
Attomey for Defendants/Counterplaintiffs 
CERTIFICATE OF SERVICE 
I hereby certify that on this 1 2 ~ ~  day of July, 2005, I caused a true and correct copy of the 
foregoing MOTION TO CLARIFY to be served on the following in the manner indicated below: 
Charles A. Brown 
Attomey at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
( ) U.S. Mail 
@$ Facsimile 
( ) Hand Delivery 
Robert M. Magyar V I /  
MOTIONTO CLARIFY - 2 
IN CONSIDERATION of being permitted access to Defendants' property on multiple 
occasions by himself in order to fully investigate and prepare for trial concemingthe matter Weitz et. 
al. v. Green et. al., in Latah County, Idaho, CaseNumber CV-2004-00080, as attorney for Plaintiffs 
Weitz, the undersigned for himself, and for his heirs, executors, adminisbrators, and assigns, does 
hereby agree while on or traveling to Defendants' property, to hold harmless and indemnify, 
TODD A. GREEN and TONTA L. GREEN, husband and wife, 
STEVEN R. SHOOK and MhRY E. SKYERNALE SHOOIC, husband and wife, and 
DANLAL T. CASTLE and CATHERINE C. CASTLE, husband and wife, 
from all costs, legal fees, and any and all actions, claims, commissions, demands, damages, loss of 
service, injury or death, and any and all lcnown and unlcnownproperty damage or personal injury, or 
any other expenses and compensation whatsoever, arising out of or that may be claimed by the 
undersigned, his heirs, executors, administrators and assigns, resulting from his access to 
Defendants' property as indicated above. 
I have carefully read the foregoing Hold Harmless and Indemnification Agreement and lcnow 
the contents thereoc and I sign the same as my own free act. 
WITNESS my hand this - day of July, 2005, at , Idaho. 
Charles A. Brown 
Attorney for Weitz 
HOLD HARMLESS AND INDEMNTFICATION AGREEMENT - 1 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
CLERK O F  DiS~fli;~ COURT 
lATi'iiI COUNTY 
SCI-IWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
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IN THE DISTRICT COURT OF TI-IE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. W I T Z  and CONSUELO ) 
J. WFiITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 / 
PlaintiffsICounterdefendants, ) 
v. 1 
1 
TODD A. GREEN and TONLA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANKN.A., 1 
1 
DefendantsICounterplaintiffs. ) 
MOTION TO PERMIT ACCESS BY 
DEFENDANTS AND THEIR EXPERTS 
TO PLAINTIFFS' PROPERTY FOR THE 
PURPOSE OF DATING FENCE 
REMNANTS NEAR THE TRUE 
BOUNDARY LLNE BETWEEN THE 
PARTIES' PROPERTIES 
COME NOW DEFENDANTS/COUNTERPLA_INTTFFS, by and though their attorneys, 
ROBERT M. MAGYAR and ANDREW SCHWAM, and Move the Court to permit sufficient access 
by Defendants and their experts to Plaintiffs' property for the purpose of dating specific fence 
remnants that are near the true boundary line between the parties' properties. 
Defendants assumed this hearing would not be necessary, because at a previous hearing the 
Court Ordered that Defendants were permitted to go "approximateZy thirty feet"into the Plaintiffs' 
MOTION TO PERMIT ACCESS TO PLAINTIFFS' PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 1 
property to examine and test the specific fence remnants that exist there. However, after that Order 
was issued, Plaintiffs marked a line with yellow tape and a sign stating "Approximately35 feetfrom 
boundary line" in between several of the fence remnants and the true boundary line. This was 
apparently done with the illtention of preventing Defendants' experts from crossing the yellow line 
and examining and testing the specific fence remnants which the Court had approved testing. 
Defendants wish to avoid any confrontation with Plaintiffs. 
For their previous Motion to Permit Access, Defendants requested "approximately thirv 
feet" because that seemed enough depth to reach the six fence remnants. Plaintiffs' seem to think 
about sixty feet of distance is needed. 
Defendants have already permitted Plaintiffs to'go over 150 feet up011 the land of Defendants 
with Plaintiffs' experts for the purpose of dating the fence remnants the Plaintiffs claim establish a 
boundary by agreement. 
When Defendants became aware of the "yellow tape boundaries" complete with signs 
marking what Plaintiffs' claim is approximately 35 feet from the true boundary, Defendants sent 
Plaintiffs' counsel a letter asking Plaintiffs to permit the required access without having to resort to 
another hearing. Attorney Brown's written response denied that request. Copies of the two letters 
are attached hereto and incorporated herein by reference. 
Based upon the actiolis of Plaintiffs, Plaintiffs' counsel's connnents in open court, and 
attorney Brown's July 7,2005 letter, Defendants believe Plaintiffs were aware when they stipulated 
in open Court to allow Defendants access into 30 feet of their property, that they already believed 
several fence remnants were beyond the 30 feet requested by Defendants, and they intended to 
prevent access to those fence remnants. 
Defendants do not agree that Plaintiffs' estimate of the location of "approximately 35 feet 
jrom boundary line7'is accurate, but do wish to avoid a confrontation. Defendants therefore request 
the Court enter an Order permitting Defendants and their experts to go a sufficient distance into the 
Plaintiffs' property (not to exceed 100 feet) to examine and test the six fence remnants that exist 
there that are near and approximately parallel to the surveyed boundary line between the parties' 
properties. The Plaintiffs are obviously aware of the location of these specific fence remnants, as 
they have clearly marked their location with the intent ofpreventing their testing by Defendants. The 
testing to be done by Defendants will be similar, if not identical to, the testing already done by 
MOTION TO PERMIT ACCESS TO PLAINTIFFS' PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 2 
Plaintiffs up to 160 feet into the Defendants' property. 
To obviate the need for another similar hearing, Defendants M h e r  request that the Court 
permit Defendants' surveyor to go upon Plaintiffs' property a sufficient distance (not to exceed 100 
feet) to exactly locate these specific fence remnants. This survey would be done after ihe dating 
information is obtained and on five days written notice to attorney Brown. 
This Motion is supported by the record and the attached correspondence. 
Leave of Court is requested to permit DefendantsICounterplaintiffs to argne at the Heating of 
this Motion, and to produce testinlony and evidence. 
Dated this 12" day of July, 2005. 
"4 
Attorney for Defendants/Counterplaintiffs 
CERTIFICATE OF SERVICE 
I hereby certify that on this 12" day of July, 2005, I caused a true and correct copy of the 
foregoing MOTION TO PERMIT ACCESS to be served on the following in the manner indicated 
below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
~ ~ d e Z I C P ~  - 
Robert M. Magyar 
( ) Overnight Mail 
( ) U.S. Mail 
Facsimile 
( ) Hand Delivery 
MOTION TO PERMIT ACCESS TO PLAINTIFFS' PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 3 
. MAGYAR LAW . .- FIRM Established 1974 
Robert M. Magyar Main Street Professional Building - Suite 200 
Attorney at  JLaw 201 Norfh Main Street. Post Office Box 8074. Moscow, Idaho 83843 
Tel(208) 882-1906 . Fax (208) 882-1908 
Also Via Fax: 208-746-5886 
July 1,2005 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Re: Weitz v. Clreen, Shoolc and Castle 
Latah County, Idaho Case No. CV 2004-000080 
Dear Chuck: 
I tried to reach you by phone today, and found your office is closed until next Tuesday. 
I am mailing (and faxing) herewith copies of the following: 
4 Our proposed Order permitting our access to your clients' property; 
9 DefendantsICounterplaintiffs' Experl Witness Disclosures; 
9 DefendantsICounterplaintiffs' Lay Witness Disclosures. 
Our proposed Order is modified somewhat from our Motion, but we trust you will not have any 
problem with it as it is well within the spirit of our Motion and the Judge's Order. Apparently your 
clients have put up some sort of marlcings near several of the treeslstumps we wish to examine where 
they believe is a distance of 30 to 35 feet inside their propemline, and do not expect our experts to 
go beyond that distance. However, it appears that several of the treeslstumps that we need to 
examine and test may be beyond the markings left by your clients. We have therefore modified our 
proposed Order to read "approximately 50 or 60 feet" to allow us to examine the actual treeslstumps 
that are in question. We have made arrangements to photograph the treeslstumps prior to and during 
any examination and testing, and we will be making at least one video of the examination and 
testing, all of which we will be happy to provide to you upon completion of our examinations. 
I have only mailed, and not faxed, the resumes and vitae for our expert witnesses, as they constitute 
quite a few pages. You should get them in your Tuesday mail. 
Sincerely, 
ROBERT M. MAGYAR 
rmm:jm 
c: Greens, Shooks, Castles, Andrew Schwam 
CHARLES A, BROWN 
ATTORNEY AT IAW 
July 7,2005 
VIA FACSIMILE TiZANSMiSSION 
& US. MAIL 
Mr. Robert M. Magyar 
Magyar Law Firm 
P.O. Box 8074 
Moscow, ID 83843 
Dear Bob: 
Re: Weitz v. Green, Shook and Castle 
Latah County, Idaho Case No. CV2004-000080 
I am writing you in regard to your letter of July 1,2005. Thank you for the enclosures. 
I have reviewed the proposed order pem~itting your access to my clients' propee, and both my 
clients and I feel strongly that it is not within the "spirit" of our stipulation on this matter in open 
court. I was very definitive in regard the extent to which we would allow an invasion on my clients' 
undisputed property, and neither I nor my clients feel that it is appropriate to allow by stipulation a ~ y  
i??cursion bejrsfid t!~e s seed  upon 30 feet. 
Having said that, I recognize the fact that you will need to bring this baclc to Judge Stegner's 
attention, and I will cooperate with you in finding a convenient time next week, or the following 
week, in order to do so. I will not hold you to the 14-day notice, but I will require some time to 
respond to the motion. 
Please call me when you have had an opportunity to discuss this matter. 
As an aside, I am still awaiting yom proposed order in regard to my Motion for Leave to Amend 
Complaint, Reply to Counterclaim and my Motion in Limine. 
I am faxing this letter to you without the e~~closures, but by mail you will find my proposed orders 
on this matter which are inclusive of the following: 
324 Main St., P.O. Box 1225, Lewiston, ID 83501 
nZz;-- ,or,,,, 7 8 ,  nnr-, r r,. mnn, - a r  
Mr. Robert M. Magyar 
July 7,2005 
Page 2 
1) Order Granting Plaintiffs' Motion to Amend Complaint Due to ~ypographical Error; 
2 )  Order Allowing Charles A. Brown to Examine Disputed Property; 
3) Order Granting Plaintiffs' Motion to Suppleinent Witness List; 
4) Order Denying Defendants' Objection to and Motion to Strike Plaintiffs' Supplemental 
Witness List; and 
5) Order Denying Defendants' Motion to Quasll Brower Subpoena. 
Thank you for your consideration. 
Charles A. Brown 
Attorney at Law 
CAB:sb 
Enclosures 
cc: Gerald and Consuelo Weitz wlencs. 
Andrew M. Schwam wlencs. 
MAGYAR LAW FIRM 
Robert M. Magyar 11-1667 
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Moscow, Idaho 83843 
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Attorneys for DefendantsICounterplaintiffs: Greens, Shoolcs and Castles. 
W THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, W AND FOR THE COUNTY OF LATAIS 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
compa~~y, ) 
1 MOTION TO SHORTEN TIME 
PlaintiffsICounterdefendants, 1 FOR HEARING 
v. 1 
1 
TODD A. GREEN and TONIA L. GREEN, ) I.R.C.P. 6(d) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL, T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
) 
DefendantsiCou~lterplaintiffs. 1 
COME NOW DEFENDANTSICOUNTERPLAlNTTFFS, by and through their attorneys of 
record, and Move the Court to shorten the time for hearing on their Motion To Shorten, Motion to 
Permit Access, and Motion to Clarify Order, aid to allow hearing of said Motions on Monday, the 
18'~ day of July, 2005, at the hour of 11.30 a.m., in the above Court. 
This Motion is based upon all the filings with the Court, and upon the consent of Plaintiffs' 
counsel. 
DATED this 12" day of July, 2005. 
Attorney for DefendantsICounterplaintiffs 
CERTIFICATE OF SERVICE 
I hereby certify that on this 12" day or  July, 2005, I caused a true and correct copy of ihe 
foregoing MOTION TO SHORTEN TIME to be served on the following in the manner indicated 
below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) overnight Mail 
( ) U.S. Mail 
00 Facsimile 
( ) Hand Delivery 
MOTION TO SHORTEN TIME - 2 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephoile 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
,-- 
Attorneys for DefendantslComterplaintiffs: Greens, Shoolcs and Castles. 
\ 
IN THE DISTRICT COURT OF THE SECOND SUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WElTZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 
PlaintiffslComterdefendants, 1 DEFENDANTSICOUNTERPLAWTIFFS '
v. 1 ADDENDUM TO 
) EXPERT WITNESS DISCLOSURES 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNAZ,E SHOOIC, ) 
D M L  T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., ) 
) 
DefendantsICounterplaintiffs. ) 
\ 
DefendantsICounterplaintiffs, through their counsel of record, hereby submit this addendum 
to their Expert Witness Disclosures, which consists of the personal Reswne for Robert Coats, 
professional forester, which is attached hereto. 
DEFENDANTSICOUNTERPLAINTIF'FS' 
ADDENDUM TO EXPERT WITNESS DISCLOSURES 
DATED this 12" day of July, 2005. 
W s 2 L  
Robert M. Magyar 
Attorney for DefendantsICounterplaintiffs 
CERTIFICATE OF SERVICE 
I hereby certiQ that on this 12"' day of July, 2005, I caused a true and correct copy of the 
foregoing document to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. B0.x 1225 
Lewiston, ID 83501 
&fifi7- 
Robert M. Magyar 
DEFENDANTS/COLJNTERPLAiXlTIFES' 
ADDENDUM TO EXPERT WITNESS DISCLOSURES 
( ) Overnight Mail 
( ) U.S. Mail (4 Facsimile 
( ) Hand Delivery 
Robert Coats 
Northwest Management, Inc. 
Professional Forester 
Professional Memberships and Awards: 
ldaho Board of Scaling Practices, Industry representative 
o Resource Advisory Committee, appointed by Congress- 2001 - 2004 
Education: 
Bachelor of Science; 1959, Forest Resource Management, University of Idaho, Moscow ID. 
Continuing Education: 
Land & Timber Appraisal, short courses 
Aerial Photography, short course 
Professional Experience: 
2004- Present; Forester, Northwest Management, Inc. 
As a forester for Northwest Management, Inc., Mr. Coats is responsible for the development and 
implementation of silvicultural prescriptions and develops and administers timber sales. Mr. 
Coats is involved in fire mitigation work on private lands. He is also responsible for the 
management and administration of a variety of projects and personnel. 
2000 - 2004; Resource Manager, Evergreen Forests 
Responsible for purchasing private timber and hiring loggers to log private timber. Served on 
the Resource Advisory Committee as a representative of the forest industry; approved funding 
for projects on national forest land and private land. Reviewed and appraised USFS and State 
of ldaho proposed timber sales. 
1991 - 2000; Resource Manager, Guy Bennett Lumber Company 
Reviewed, appraised, and bid on USFS timber sales. Hired loggers and road builders to log 
and construct roads on USFS sales. Purchased private timber. 
1989 - 1991; Resource Manager, WTD Corporation 
Purchased private timber, marked timber sales, set cutting boundaries, flagged surveyed 
property lines. 
1978 - 1989; Resource Manager, Evergreen Forest Products 
Reviewed, appraised, and bid on USFS and State of ldaho timber sales. Cruised timber, stump 
cruised on timber trespasses. Served as a member of the Forest Planning Committee on 
national forests. Oversaw logging and road construction on federal and state timber sales. 
Licenses: 
Licensed scaler- State of ldaho 1980 - 1990 . 
Qualified inspector- American Tree Farm Systems 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for PlaintiffsICounterdefendalts. 
IN TI-IE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and W I T Z  & SONS, LLC, an 
Idaho limited liability 
company, 
Plaintiffs/ 
Counterdefendants, 
TODD A. GREEN and TONA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
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Counterplaintiffs. 
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1 PLAINTIFFSICOUNTE~EFENDANTS' 
1 REBUTTAL EXPERT WITNESS 
1 DISCLOSWS 
1 
COME NOW the above-named plaintiffs by and through their attorney of record, 
Charles A. Brown, and hereby disclose the following experts who are expected to testify at trial as 
rebuttal experts in light of the evidence defendants are reasoilably anticipated to offer at trial. 
PLAINTIFFSICOUNTERDEFENDANTS' 
REBUTTAL EXPERT WITNESS DISCLOSURE - 1 
Chailes A. Brown, Esg. 
P.O. Box 122M24 Main St. 
Lewiston, Idaho 83501 
208-746-9947/208-746-5886 (fan) 5 0 0 
1. The defendants in this matter have set forth an expert witness, Mr. Monson 
the surveyor. 
That additional specificity is going to be required in regard to locating specific 
landmarks, physical items, etc. within the parameters set forth in Mr. Monson's survey. 
Mr. Duane E. Priest, PLS, P.O. Box 8415, Moscow, Idaho 83843,208-883-4309, 
would provide schematics and a platting to the Court that would located the following: 
a) The perimeter road and the road network that connects to it; 
b) The disputed fence line inclusive of the yellow barrel; 
c) The hog wire fence and blue gate; 
d) The East and West boundary fences; 
e) The radio station building; 
f )  The right-of-way or clearing for the power line that provided electricity to the 
radio station building; 
g) The stumps where trees have been removed on disputed property for logging 
and firewood purposes; 
h) The line sign tree; 
I) The location of the rebuilt fence; 
j) The 5 fence posts that are the subject matter of Defendants' motion to access 
Plaintiffs' property. 
k) Various items upon Weitz's property such as pond, their home, roads, and 
other miscellaneous items of relevance. 
Mr. Priest's qualifications, education, experience, and training are set forth on the 
attached copy of Mr. Priest's vitae. 
2. The plaintiffs reserve the right to call a rebuttal expert (timber resourceiroad 
expert) in regard to the valuations that the defendants' experts will be testifying about concerning 
the removal of timber, cost of restoration of roads, etc. 
PLAINTIFFSICOUNTERDEFENDANTS ' 
REBUTTAL EXPERT WITNESS DISCLOSURE - 2 
C h d e ~  A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 5 0 f 
3. The plaintiffs reserve the right to call any expert witnesses or lay witnesses 
as set forth in the defendants' disclosure of said witnesses. 
DATED on this 15th day of July, 2005. 
('JA W ,B- 
Charles A. Brown 
Attonley for PlaintiffsiCounterdefendants 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
mailed by regular first class mail, sent by facsimile only 
and deposited in the United States to: 208-882-1908 -Magyar 
Post Off~ce 208-882-4190 - Schwam 
sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
land delivered 
to: Robert M. Magyar 
Attorney at Law 
201 North Main Street 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 15th day of July, 2005. 
PLAINTIFFSICOUNTERDEFENDANTS' 
REBUTTAL EXPERT WITNESS DISCLOSUm - 3 
Charles A. Brown, Esq. 
P.0 Box 12251324Main St. 
Lewiston, Idaho 83501 
208-746-9947nO8-746-5886 (far) 502 
DUANE E. PRIEST, PLS , EXPERIENCE 
Dcln:L.u25 y a r ;  ,!o.p:rcc.: in 11111$1u i?)inp,r:vil e?:.lnrritng, m.'mn,: ;n i l > :11  
PROFESSIONAL. LAND :~ \~n in . en :  pr;j::~s i n  :w\o, N;\J  1%. <>r:$r. c t i l i ~ m l ,  iolaiado, Uuh, u:J , \ i ,?r .> xlr 
SURVCYOH ~ c j p ~ ~ ~ s ~ b ~ ! ~ ~ ~ ~ ~ !  w c  (APLZJ f i>#n ;!oj?:t n.m?gcr t~ J:pst?~.cnr : c p w ~ ; w  'lb: p j : : ~ :  h2,: 
:~,;lci:i l.!c:c& vlcrnirrr:on n,l: oiuni olmr. rl:!rocI rc!o.-lito.z lluhr zf 0121)~. 
~~~ ~~ ,. . .. . 
EDUCATION ' geathemal power plaotsjdam c&smciion plans, aiiport expansioq pzson facilities, mine rite / develooment and wmtv GIS develooment He also worked extensivelv on maoninir nroiects for 
Univerrity of ldslio: 
B.S. Geography 
Red Rocks Community College: 
Land Surveying 
Northern Nevada Community College: 
Land Sulveyiog and Plsnt Seienec 
Acade~ny of Diafing: 
C. P. Drafting 
Boise State University: 
Aceoanting 
REGISTRATIONS 
Professional Land Sweyor 
IdahoPLS 6449 
NevadaPLS 7813 
California PLS 6097 
Arizona PLS 23957 
AFFILIATIONS 
.. -. . j  he& Resources CO, including $;ale oil and tar sands ownership in~olorado and Utah 
! rights, boundary survqis and proporty descriptions. 
'l%e following is a rwunary of recent projoct en<edolco: 
( i t y  ol>lorroa, I'n~vemity of l d l h o  :sod L.atsll Cuunfy: 1'~~je:t nllndgr: fo: GPS .oclia1 
~netaoik irouid tic Or) ~i>!orco\v 
Latah County: Auessofs parcel map di@td conversion, I V I ~  addressing, MSAG development 
for Enhanced 911, and GIS development including GPS datacollection of section comers and 
county road oenterlines. 
University of Idabo: Survey andmap all existingu~lities faroampus maps. Survey and map 63 
a m  Arboretum includingall plants, smctilies and utilities. 
State of Idaho: Project Mailager for MooseMoadows and Campbell Mine Cadastral Surveys. 
Pmjem utilized a GPS control nehvork 
I Palouse Clearwater Environmental Instiate: Multi-phase ElEam restoration and wetland projecis in Latah Couoty. Work involved topographic surveys, grading plans, oonrmction staking and research. 
County Digital Parcel Cooversion: Conveision of Assessofs parcels in Adams, Bannock, 
Blaine, Camas, Clemaer,  Custei, Elmore, Leiah, Lewis andTwinFalls counties. Develop GIS 
coverases and submil re-oraiected shaaefiies to the Idaho Deoaitment of Water Resources. - . , / Projects requiro extensive land records research digitiziug and coordinate geomehyofplats and i deeds. 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableone.i~et 
Attorney for PlaintifWounterdefeildants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR TWE COUNTY OF LATAI-I 
GEMLD E. WEXTZ and CONSUELO 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
Plaintiffs1 
Counterdefendants, 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHE- C. 
CASTLE, and U.S. BANK N.A., 
Defendants/ 
Counterplaintiffs. 
Case No. CV 2004-000080 
MOTION TO &LOW PLAINTIFFS' 
EXPERT ACCESS TO THE 
DISPUTED PROPERTY AND UPON 
THE UNDISPUTED PROPERTY OF 
THE DEFENDANTS WITHlN 20 FEET 
OF THE DISPUTED FENCE 
COME NOW the above-named Plaintiffs by and through their atlorney of record, 
Charles A. Brown, and hereby inove this Court to issue an order to allow Plaintiffs' expert access 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE! DISPUTED PROPERTY 
AND WON THE! UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF THE DISPUTED FENCE 1 
Charles A. Braan, Esq. 
PO Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-9947RO8-746-5886 (fax) 504 
to the disputed property and upon the undisputed property of the Defendants' within 20 feet of the 
disputed fence by Duane Priest and any of his agents that he requires: 
1) That the access by Duane Priest and any of his agents that he requires upon 
the disputed property would be done at times &accompanied by the atiomey for the Plaintiffs. 
2) That the survey work that Mr. Priest and his agents perform would take 2 to 
3 days and, thus, require multiple visits. 
3) That the purpose of the survey would be to locate with exactness, the various 
points of reference and landmarks that have been discussed in this case thus far, inclusive of, but not 
limited to: 
a) The perimeter road and the road network that connects to it; 
b) The disputed fence line inclusive of the yellow barrel; 
c) The hog wire fence and blue gate; 
d) The East and West boundary fences; 
e) The radio station building; 
The right-of-way or clearing ibr the power line tliat provided electricity to the 
radio station building; 
g) The stumps where trees have been removed on disputed properly for logging 
and firewood purposes; 
h) ' The line sign tree; 
i) The location of the rebuilt fence; 
j) The 5 fence posts that are the subject matter of Defendants' motion to access 
Plaintiffs' property. 
THEREFORE, the Plaintiffs do hereby move for an Order in this matier allowing 
Duane Priest and his agents access to the disputed property and upon the undisputed property of the 
Defendants' within 20-feet of the disputed fence and perform the above-requested items. 
MOTION TO ALLOW PLAINTJ3FS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
AND WON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF TKE DISPUTED FENCE 2 
Cllarlos A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 
Oral iirgmnent is requested. 
Attorney for PlaintiffsiCounterdefendants 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
mailed by regular first class mail, - sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
hand delivered 
to: Robert M. Magyar 
Magyar Law Firm 
201 North Main Street 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 15th day of July, 2005. 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
AND UPON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WTTHIN 20 FEET 
OF THE DISPUTED FENCE 3 
Clmles A. Brown, Esq. 
P.O. Bm 12251324 Main St. 
Lewislon. Idaho 83501 
208.746-99471208-746-5886 (fax) 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for PlaintiffslCounterdefendants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife ) 
and WEITZ & SONS, LLC, an ) 
Idaho limited liability ) 
company, ) 
1 
Plaintiffs1 1 
Counterdefendants, ) 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
Defendants1 
Counterplaintiffs. 
AFFIDAVIT OF CONSUELO J. WEITZ IN SUPPORT 
OF MOTION TO ALLOW PLAINTIFFS' EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF THE DEFENDANTS' 
WITHlN 20 FEET OF TIJE DISPUTED FENCE - 1 
Case No. CV 2004-000080 
AFFIDAVIT OF CONSUELO J. WEITZ 
IN SUPPORT OF MOTION TO ALLOW 
PLAINTIFFS' EXPERT ACCESS TO 
THE DISPUTED PROPERTY AND 
UPON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 
FEET OF THE DISPUTED FENCE 
Chailes A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Ledston, Idaho 83501 
208-746-99471208-746-5886 (fax) 
507 
STATE OF IDAHO ) 
: SS. 
County of Latah ) 
I, CONSUELO J. WEITZ, behg fist  duly sworn on oath deposes and says: 
1. That I am one of the Plaintiffs in the above-entitled matter. Thai these 
statements are based upon my own personal knowledge and belief. 
2. That Mr. Duane Priest needs to have access to the disputed property and 20 
feet south of the disputed fence onto the Defendants' undisputed property in order io provide the 
Court with a to-scale map that accurately depicts various points of reference (E motion filed by 
the plaintiffs herewith) for testimonial purposes at the trial in this matter. 
3. Mr. Priest is the President of Geographic Mapping Consultants, Inc., located 
at 104 North Main, Moscow, Idaho 83843. He has 25 years of experience in land surveying, civil 
engineering, mining, and local government projects in Idaho, Nevada, Oregon, California, Colorado, 
Utah, and Arizona. 
4. Mr. Priest is a competent professional and his job will be time consuming, and 
having Mr. Brown accompany him for two or three days' survey work is unnecessary and would be 
an unnecessary financial hardship upon the Plaintiffs. 
5. At the preliminary injunction hearing on this matter, testimony was presented 
by the Defendants which alleged under oath that 5 fence posts were within 10 to12 feet of the actual 
survey line. It has now been established that 3 of those fence posts are 50 to 60 feet away from said 
survey line. (a Plaintiffs' Response to Defendants' Motion to Access and in Support of Motion 
to Allow Plaintiffs' Expert Access the Disputed Property and Upon the Undisputed Property of the 
Defendants Within 20 Feet of the Disputed Fence). 
6.  Also, at the preliminary injunction hearing on this matter testimony was 
provided by the Defendants that the perimeter road located north of the fence line in dispute and 
south of the survey line (i.e. upon the disputed property) was a mere 18 to 24 inches wide: 
Q. Okay. Would you tell the Judge the average width of that trail 
across what is now yourproperty as you saw it in 1999. Just 
use hands and face the Judge and show him the width of that 
trail. 
AFFIDAVIT OF CONSUELO J. WEITZ IN SUPPORT 
OF MOTION TO ALLOW PLAiNTIFFS' EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF THE DEFENDANTS' 
WITHIN 20 FEET OF THE DISPUTED FENCE - 2 
Charles A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lcwiston, Idaho 83501 
zos-7s6-9947no8-746-~886 (far) 
A. Like so (indicating). 
MR. LANDECK: Could the record reflect that Mr. Green had 
his hands apart approximately two feet. 
TKE COURT: That's what I was thinking it was. 
Q. (By Mr. Schwam) Is that what you're trying to show a two- 
foot width? 
A. Yeah. 18 inches. two feet. 
THE COURT: Alright. Yes, I think it looked like two feet to 
me. 
MR. LANDECK: Thank you. 
Q. (By Mr. Schwam) Now, were there any portions of that trail 
along the northern portion of your property that looked 
anything like the bladed road looks now? 
A. No. 
Q. And did the blading that took place in 2002 obliterate that 
two-foot trail? 
A: It did. 
See p. 46, line 25; p. 47, tines 1 - 21 of Preliminary Injunction Transcript. 
-
Q. (By Mr. Schwam) When you were up there in 1999, was 
there anything about that trail that indicated to you that it had 
ever been a bladed roadway? 
A. No. 
Seep. 48, lines 18 - 21 of Preliminary Injunction Transcript (emphasis added). 
- 
7. That attached hereto you will find a copy of a picture (identified as Exhibit 
"A") that was taken in approximately 1995 of the perimeter road in question and shows the road as 
being much greater than 18 to 24 inches in width. This depicts a snowy scene of the road. 
AFFIDAVIT OF CONSUELO J. WEITZ IN SUPPORT 
OF MOTION TO ALLOW PLAINTIFFS' EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF TI-IE DEFENDANTS' 
WITHIN 20 FEET OF THE DISPUTED FENCE - 3 
Charles A. Brown, &q. 
P.O. Box 12251324 Main St,  
Lewistoo, Idaho 83501 
208-746-99471208-746-5886 (fax) 
That also attached hereto you will find a copy of a picture of the same portion of the 
perimeter road taken in approximately December of 2003 (identified as Exhibit "B-1"). This 
includes a person in a white cap. The other picture (identified as Exhibit "B-2" is also taken in 
December of 2003 and is near the radio station. 
Additionally, attached hereto is acopy of apicture of the eastern end of the perimeter 
road taken in June of 2005 (identified as Exhibit "C-1") and two pictures of the western end of the 
perimeter road all of which show the road as being much greater then 18 to 24 inches in width and 
also taken in 2005 (identified as Exhibits "C-2" and "C-3"). 
That also attached hereto you will find a copy of a picture of the perimeter road near 
the radio station taken in 1995 (identified as Exhibit "Dm). This is a snowy scene also. 
Thus, these pictures are taken before and after the year 1999 that Mr. Green testified 
to above, and thus show the existence of the perimeter road in a state that would far exceed the 
'"ail" representation made by both Mr. Green and Mr. Shook. 
8. That also filed herewith you will find an Affidavit of James Edward Weitz 
who helped with firewood cutting and removal upon the disputed property in question in 1995 and 
which reflects heavy use of the perimeter road prior to 1999. 
9. That the 4 photographs of the tractor, trailer, and log splitter that were used 
by Mr. Ed Weitz during firewood cutting and removal operations in 1995 that are attached to his 
affidavit and are photographs of the same equipment used by him at the time. Said tractor, trailer, 
and log splitter passed repeatedly along the entire perimeter road that is contained within the 
disputed property. 
10. That attached hereto is atrue and correct copy of Exhibit 3 that the Defendants 
submitted and relied upon at the preliminary injunction hearing on this matter. (See attachment to 
Memorandum in Support of Defendants - Counterplaintiffs Application for a Preliminary 
Injunction.) That the monument that is described as the "Old radio building and cedar utility pole" 
is what the Defendants' represented as being the radio building. As can be seen by Exhibit 3, the 
Defendants' represent that the radio building is exactly on the survey line. Said allegation or 
representationis simply false. The radio building is located asubstantial distance south ofthe survey 
AFFIDAVIT OF CONSUELO J. WEITZ W SUPPORT 
OF MOTION TO ALLOW PLAINTIFFS' EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF THE DEFENDANTS' 
WITHIN 20 FEET OF THE DISPUTED FENCE - 4 
Chafes A Brown, Esq. 
P 0. Box 12251324 Main St 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 510 
line into the disputed property. I do not want to attempt to represent to this Court, under oath, the 
exact measurement, and that is one of the reasons why we need Mr. Priest's assistance. 
1 1. That attacked to the Response to Defendants' Motion to Access and in Support 
of Motion to Allow Plaintiffs' Expert Access the Disputed Property and Upon the Undisputed 
Property of the Defendants Within 20 Feet of the Disputed Fence is a true and correct copy of 
Exhibit N that was relied upon and submitted by the Defendants at the preliminary injunction hearing 
in this matter. Exhibit N has a mark that reads as follows: 
"F - Tree Posted with Metal "LINE" Signage" 
Said tree posted with metal line signage is represented by the Defendants as, again, 
being directly upon the Monson survey line. Again, said representationat the preliminary injunction 
hearing in this matter was false and misleading. Again, said tree posted with metal line signage is 
located south of the survey line by a substantial distance. Again, I do not want to represent to this 
Court, under oath, an exact distance, but it is certainly not located on the survey line and is located 
substantially south of the survey line. Again, this is one of the reasons we need Mr. Priest's 
assistance. 
12. That throughout the preliminary injunction hearing, testimony from both 
Mr. Green and Mr. Shoolc referred to the perimeter road that ran across the top of the ridge as being 
a mere "trail" and their map was misleading when it showed the "trail" dwindling off into nothing. 
But, in reality the perimeter road was a true road used by my family for over 30 years for a variety 
of reasons. It was used to traverse the property and it networked into a variety of other roads that 
crossed the disputed and our undisputed property and went down toward our pond and our home. 
DATED on this 15th day of July, 2004. 
AND SWORN to befce me on this 15th day of July, 2005. 
,. 
i _ , . ,-- 
OF R;~TION TO ALLOW PLAINTIFFS~ EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
W I S P U T E D  PROPERTY OF THE DEFENDANTS' 
WITHDJ 20 FEET OF THE DISPUTED FENCE - 5 
Charls A. Brown, Esq. 
P.O. Box 12251324 Main St, 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
- mailed by regular first class mail, __ sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
- sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
3 hand delivered 
to: Robert M. Magyar 
Magyar Law Finn 
201 North Main Street 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
5 14 South Polk Street # 6 
Moscow, ID 83843 
on this 15th dav of Julv. 2005. 
AFFIDAVIT OF CONSUELO J. WEITZ IN SUPPORT 
OF MOTION TO ALLOW PLAINTIFFS' EXPERT 
TO THE DISPUTED PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF THE DEFENDANTS' 
WITHIN 20 FEET OF THE DISPUTED FENCE - 6 
Charles A. Brown, Esq. 
P.O. Box 1225/324 Main St. 
Lewistoo, Idaho 83501 
208-746-99471208-746-5886 (fax) 
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Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewistoh, ID 83501 
208-746-9947 
208-746-5886 ( f a )  
ISB # 2129 
CharleshBrown@cableone.net 
Attorney for Plaintiffs/Counterdefendants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and IJEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
Plaintiffs/ 
Counterdefendants, 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
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1 
1 
1 
1 
1 
1 
1 
1 
1 Case No. CV 2004-000080 
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AFFIDAVIT OF JAMES EDWARD WEITZ - 1 
1 - 
) AFFIDAVIT OF JAMES EDWARD WEITZ 
1 
1 
1 
) 
1 
1 
1 
Chiliies A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewismn, Idaho 83501 
208-746-99471208-146;5886 (fax) 521  
STATE OF IDAHO ) 
: SS. 
County of ) 
I, JANLES EDWARD WEITZ, being first duly sworn on oath deposes and says: 
1. That I am the nephew of Gerald Weitz, one of the above-named Plaintiffs in 
the above-entitled matter. These statements are based upon my own personal knowledge. 
2. Thct I have been cpon the Weitz property located on Saddle Ridge R o d  in 
Latah County many times over the last 12 years. 
3. That in approximately the summer of 1995, I was upon what has been 
described as the disputed property to remove trees for firewood purposes. 
4. That during said operations I, along with others who helped me, used a tractor, 
trailer and log splitter upon the disputed property. Attached hereto are accurate pictures of said 
tractor, trailer and log splitter. We also used a bulldozer, an accurate picture of which is also 
attached. 
5. That we repeatedly used the tractor, trailer and log splitter along the entire 
perimeter road that is contained within the disputed property. On occasion we also traversed the 
perimeter road with the bulldozer in order to access portions of the disputed property. 
6 .  That during the time I was on the property in question and d r i v ~ ~ u p o n  the 
w :J+h 
perimeter road in quest'on, the road was significantly greater than 24-inches. It varied between 8 
. kl ,+: 'kk\ ,"- - 
to10 feet. The wheel base of the tractor depicted in the enclosed photograph was and still is 8 % feet. 
We also used a bulldozer (see attached picture) with a winch for skidding logs during the wood 
cutting operations. The blade on the bulldozer was and still is 9 feet in width, which we ran along 
the perimeter road many times. 
AFFIDAVIT OF JAMES EDWARD WEITZ - 2 
Charles A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Leaimon. Idaho 83501 
208-746-9947n08-746-5886 (fax) 5 2 2  
7. That we drove the tractor throughoutthe lengthofthe perimeter roadon many 
occasions in order to remove, split and haul firewood from the disputed property. We cut and 
removed firewood on the disputed property and used the disputed fence as a property boundary line, 
and we did not go South of said fence line. 
DATED on this 1 day of 
SUBSCRIBED AND SWORN to before me on this 1 day of 3 Q I + 2005. 
(NOTARY 
AFFIDAVIT OF JAMES EDWARD WEITZ - 3 
My commission expires on: 
LO- 5h-03 
Charles A. Brawn, Esq. 
P 0. Box 12251324 Main St. 
Lcwiston, Idaho 83501 
208-746-99411208-746-9886 (fax) 5 2 3  
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
- mailed by regular first class mail, sent by facsimile oilly 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
- sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 15th day of July, 2005. 
u 
AFFIDAVIT OF JAMES EDWARD WEITZ - 4 
Charles A. Bmwn, Esq. 
P.O. Box 12251324 Main St. 
Lewistm, Idaho 83501 
zos-74a-9947nos-746-ss86 (fa) 



Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for PlaintiffsICounterdefendads 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife 1 
and WEITZ & SONS, LLC, an ) 
Idaho limited liability ) 
company, ) 
VS. 
TODD A. GREEN and TONIA L. 
GRFiEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
Defendants1 
Counterplaintiffs. 
RESPONSE TO DEFENDANTS' MOTION TO 
ALLOW ACCESS AND l[N SUPPORT OF 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
AND UPON TKE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITIEN 20 FEET 
OF THE DISPUTED FENCE 1 
Case No. CV 2004-000080 
RESPONSE TO DEFENDANTS' MOTION 
TO ALLOW ACCESS AND IN SUPPORT 
OF MOTION TO ALLOW PLAINTIFFS' 
EXPERT ACCESS TO THE DISPUTED 
PROPERTY AND UPON THE 
UNDISPUTED PROPERTY OF THE 
DEFENDANTS WITHIN 20 FEET OF 
THE DISPUTED FENCE 
Charles A. Brown, Jbq. 
P 0. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-9947DOS-746-5886 (fa)  528 
COME NOW the Plaintiffs above-named by and through their attorney of record, 
Charles A. Brown, and do recite as follows: 
1) That on or about the 27" day of June, 2005, in open court, the above-named 
Plaintiffs did stipulate to the Defendants' motion which sought access onto the Weitzes' undisputed 
property 30 feet beyond the survey line. 
2) That as counsel for the Plaintiffs, I stipulated to this motion so long as the 
ultimate order was consistent with the motion as made by the Defendants. 
3) Attached hereto is a copy of the Defendants' motion to permit access, dated 
June 3,2005. The purpose of the motion is clearly stated ill the heading of the Defendants' motion: 
. . . FOR THF! PURPOSE OF DATNGFENCE REMNANTS THAT 
FOLLOW TIIE TRUE BOUNDARY L N 3  BETWEEN THE 
PARTIES' PROPERTIES 
The body of the motion specifically states the following: 
Defendants therefore request the Court to enter an Order permitting 
Defendants and their experts to go approximately 30 feet into the 
Plaintiffs' property to examine and test the fence remnants that exist 
there, and that follow the true boundary line between the parties' 
properties. . . . 
See p. 2. 
-
The reason that counsel for the Defendants phrased the motion in the manner that they 
did was that the testimony that was submitted by the Defendants at the preliminary injunction 
hearing falsely represented that said fence posts ran with and were near the survey line 
There are over 32-pages of the transcript on the preliminary injunction hearing which 
contained testimony on this very issue. 
Q. - - can youtell us whether or not those five points rest right on 
the Monson survey line? 
A. No, they do not. They're approximately five to ten feet just 
north of it. 
See p. 128, lines 4 - 7 of Preliminary Injunction Transcript. 
-
RESPONSE TO DEFENDANTS' MOTION TO 
ALLOW ACCESS AND IN SUPPORT OF 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
AND UPON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF THE DISPUTED FENCE 2 
Charies A. Brown, hq. 
P.O. Box 122M24Main St. 
Lawiston, Idaho 83501 
208-746-99471208-746-5886 ( f '  5 2 9 
MR. LANDECK: Do you agree that trees A and B - - I think you've 
already agreed by, I guess, inference, they're north of the survey line, 
so these trees are on the Weitz property, correct? 
THE WITNESS: Yeah, they're approximately five to eight feet - - 
See p. 130, lines 15 - 20 of Preliminary Injunction Transcript. 
-
Q. Are you able to say with any certainty how far north or south 
of the surveyed - - north surveyed boundary line off of 
Plaintiffs' Exhibit 1 that the tree shown in Exhibit E is 
located? 
A. Exhibit E. I-Iow far away? 
Q. Right. 
A. I couldn't give you an exact distance, but I would say it's, I 
don't know, 10 to 12 feet. If you're on the boundary line you 
could see it. 
Q. So, this would be I0 to 12 feet north of that surveyed 
boundary line. Correct? 
A. That's correct. 
Sep p. 157, lines 20-25; p. 158, lines 1-6 of Preliminary Injunction Transcript. 
- 
Q. With respect to what's called tree E - - excuse me, tree D, the 
photographs on page five of Exhibit N. Where is the 
particular tree located in reference to the north surveyed 
boundary line on Plaintiffs' Exhibit l ?  
A. It's probably 10 feet away. 
Q. Would that be 10 feet to the north? 
A. That's correct. 
THE COURT: Teen [Ten] feet to the north of what? 
RESPONSE TO DEFENDANTS' MOTION TO 
ALLOW ACCESS AND IN SUPPORT OF 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO TH!3 DISPUmD PROPERTY 
AND UPON TH!3 UNDISPUTJ3D PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF THE DISPUTED FENCE 3 
Charles A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, Idailo 83501 
208-746-9947,208-746.5886 (fax) 530 
MR. LANDECK. Of the surveyed boundary line, the north 
surveyed boundary line. 
THE COURT: Thank you. 
See p. 158, lines 24 - 25; p. 159, lines 1 - 10 of Preliminary Injunction Transcript. 
-
Q. With respect to tree C on Exhibit N, where is that tree located 
in reference to the north surveyed boundary line, Plaintiffs' 
Exhibit l ?  
A. About - - from the north surveyed boundary line, about eight 
to 10 feet north of it. 
See p. 160, lines 6 - 10 of Preliminary Injunction Transcript. 
Q. And with respect to tree B, page three of Exhibit N. Where 
is that tree located in reference to the north surveyed boundary 
line on Plaintiffs' Exhibit l ?  
A. I would say eight to 10 feet off the boundary to the north. 
See p. 160, lines 16 - 20 of Preliminary Injunction Transcript. 
-
Q. And tree A, where is that tree located in reference to the north 
boundary line of Plaintiffs' Exhibit l ?  
A. About eight to 10 feet north of it. 
See p. 161, lines 10 - 13 of Preliminary Injunction Transcript. 
-
Attached hereto is a true and correct copy of Exhibit N from the preliminary 
injunction hearing. Mr. Shook testified in regard to Exhibit N as follows: 
Q. Okay. And based upon your observations of their distance 
from the true survey line, each one of those locations' 
distance from the true survey line, did youinake a conclusion 
as to whether at one time they were part of a single fence 
running in that area? 
RESPOSSE TO DEFkhWANTS' h1O I'ION 1.0 
ALLOW ACCESS AND IN SL'PPOR?' 01: 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE DISPUTED PRWERTY 
AND UPON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF THE DISPUTED FENCE 4 
Chililea A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewistm, Idaho 83501 
208-746-9947,208-746-5886 (fax 53f 
A. Yes, I did. Actually, I had a GPS unit and the north-soutll 
coordinates actually matched up all the way across for trees 
A, B, C, D and E. 
See p. 128, lines & - 15 of Preliminary Injunction Transcript. 
-
As can be seen by the above, what was testified and represented to the Court at the 
preliminary injunction hearing was simply false and misleading, not only to the attorneys involved, 
but to the above-entitled Court. This testimony was tremendously pivotal at the preliminary 
injunction hearing because if the Defendants could allege and establish that there was an old fence 
line that was very near to the true survey line, then it would be the Defendants' argument that this 
would be the actual known boundary historically. 
After malcing the above-false representations to this Court at the hearing for the 
preliminary injunction, the Defendants then made a motion to acckss the Plaintiffs' property for up 
to 30 feet which was stipulated to on the open record. 
Thereafter, the Defendants have made an additional request (See Mr. Magyar's letter 
of July 1,2005) for access on to the Plaintiffs' property for 50 to 60 feet away from the survey line. 
Now, the motion before this Court by the Defendants is asking for access on to the Plaintiffs' 
property for a distance "not to exceed 100 feet." 
These motions are a direct convadiction to the representations made by Mr. Shook 
and Mr. Green under oath at the hearing on the preliminary injunction on this matter. 
By way of explanation, three ofthe fence posts sought by the Defendants are probably 
between 50 and 60 feet &om the survey line; another post is approximately 45 feet; and a fifth post 
is a loose piece of wire approximately 21 feet north of the survey line. Now, compare what the 
Defendants are seekmg to what they represented to this Court under oath. 
Attached hereto are the relevant aaaes o f  the above-referenced testimony from the 
preliminarv injunction hearina, alona with Exhibit Nwhich takes the transwession one stea further, 
Exhibit N actuallv alaces the fence nosts in question directly on the survey line. 
RESPONSE TO DEFENDANTS' MOTION TO 
ALLOW ACCESS AND IN SUPPORT OF 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
AND UPON THE UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF TI03 DISPUTED FENCE 5 
Charles A. Brown, Esq. 
P.O. Box 1225024 Main St. 
Lcwislon, Idaho 83501 
208-746-99471208-746-5886 (Fax) 5 3 2 
CONCLUSION 
The objection to the Defendants' motion for access is that not only is the evidence 
that is being sought not relevant, it is not "anything that is sustainable of leading to anything that 
would be relevant in nature to these proceedings." 
DATED on this 15th day of July, 2005. 
C k  &IJI 
Charles A. Brown 
Attorney for Plaintiffs/Counterdefendants 
I, Charles A. Brown, hereby cestify that a tsue and correct copy of the foregoing was: 
- mailed by regular f ist  class mail, sent by facsimile only 
and deposited in the United Slates to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
- sent by facsimile, mailed by sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
A hand delivered 
to: Robert M. Magyar 
Magyar Law Firm 
201 North Main Street 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 15th day of July, 2005. 
RESPONSE TO DEFENDANTS' MOTION TO 
ALLOW ACCESS AND IN SUPPORT OF 
MOTION TO ALLOW PLAINTIFFS' EXPERT 
ACCESS TO TiXl DISPUTED PROPERTY 
AND UPON UNDISPUTED PROPERTY 
OF THE DEFENDANTS WITHIN 20 FEET 
OF THE DISPUTED FENCE 6 
Cbarlos A. Brown, Esq. 
P.O. Box 12251324 M*n St 
Lewision, Idaho 83501 
208-746-9947,208-746-5886 (fax) 5 3 3  
MAGYAR LAW F I N  
Robert M. Magyar #I667 
530 South Asbury St. 2 Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwarn # 1573 
5 14 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for Defendants: Greens, Shoolts and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, 
1 
Plaintiffs; 
v. i 
1 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOIC, j 
DANIAL T. CASTLE and CATI-IERINE j 
C. CASTLE, and U.S. BANK N.A., 
1 
Defendants. 1 
1 
1 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
husband and wife, and DANIAL T. ) 
CASTLE and CATHERINE C. CASTLE, ) 
husband and wife, 1 
/ 
Counterplaintiffs, ) 
v. ) 
MOTION TO PERMIT ACCESS TO PLAINTIFFS' PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 1 
Case No. CV-04-000080 
MOTION TO PERMIT ACCESS BY 
DEFENDANTS AND THEIR EXPERTS 
TO PLAINTIFFS' PROPERTY FOR THE 
PURPOSE OF DATING FENCE 
REMNANTS THAT FOLLOW THE TRUE 
BOUNDARY LINE BETWEEN THE 
PARTIES' PROPERTIES 
1 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 
COME NOW DEFENDANTSICOUNTERPLAINTIFFS, by and throi~gh tbeir attorneys, 
ROBERT M. MAGYAR and ANDREW SCI-IWAM, and Move the Couii to pennit access by 
Defendants and tbeir experts to Plaintiffs' property for the purpose of dating fence remnants that 
follow the true boundary line between the parties' properties. 
Defendants have already permitted Plaintiffs to go upon the land of Defendants with 
Plaintiffs' experts for the purpose of dating the fence remnants the Plaintiffs clain~ establish a 
boundary by agreement, There are fence remnants that follow the true boundaiy line between the 
property of Defendants and the property of Plaintiffs. Defendants sllould be entitled to go upon the 
land of Plaintiffs wit11 Defendants' experts for the purpose of dating the fence remnants that follow 
the true boundary line between tlie parties' properties. 
Defendants therefore request the Court enter an Order permitting Defei~dants and their 
experts to go approximately 30 feet into the Plaintiffs' property to examine and test the fence 
remnants that exist there, and that follow the true boundary line between the parties' properties. The 
testing to be done by Defendants will be similar, if not identical to, tile testing already done by 
Plaintiffs on the Defendants' property. 
This Motion is supported by the record. 
Leave of Court is requested to pennit Defendants/Counterplaiiltiffs to argue at the Hearing of 
this Motion. 
Dated this 3rd day of June, 2005. 
Andrew ~ c h w a m  
Attorney for DefendantsICounterplaintiffs 
MOTION TO PERMIT ACCESS TO PLAINTIFFS* PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 2 
CERTIFICATE OF SERVICE 
I hereby cedi& that on this 31d day of June, 2005,I caused a true and correct c py of the_, perrh-V 4-c c e  y 7-o LKWRGY 5 
MOTION TO lZ-4 
to be served on the following in the manner indicated below: - 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Andrew Schwam 
( ) Overnight Mail 
00 U.S. Mail 
Facsimile 
( ) Hand Delivery 
MOTION TO PERMIT ACCESS TO PLAINTIFFS' PROPERTY 
BY DEFENDANTS TO DATE FENCE REMNANTS - 3 
I 125 / 1 you found -- 
1 2 A. Yes, I did. 
I 3 Q. -- aiong that iine? 
' 4 A. Yes, I did. 
5 Q. And is that Exhibit N? 
6 A. Yes, it is. 
7 Q. Now, there are attachments included within 
8 Exhibit N, and I wonder if you could tell the Court what 
9 the relationship is between those attachments and 
I 0  Exhibit N? 
11 A. A t  the top l ike on page.-- I guess it would the 
12 second page where it says A, vestige o f  an east-west 
13 fence near surveyed line. It says, I took the picture 
14 on September 19th, 2004, that  A would represent the A on 
15 the f i r s t  page, it's a l i t t le orange marker where that  
16 tree would be located. As you go through 8, would be 8, 
17 C would correspond t o  C, D D all the way through I. I 
18 don't th ink there's a 1. Yeah, only through I. 
19 Q. Now, with regard to each of those attachments A 
20 through I, do those pictures accurately portray what it 
21 is you observed on the dates stated in connection with 
22 each pictur-e? 
23 A. On the dates stated for  these pictures they do. 
24 On the  original time, I saw these trees it does not. 
25 Several o f  these trees were cut down in t he  harvest that 
126 
1 they had last fall. 
2 Q. Okay. Have you observed somewhere near or on the 
3 true survey iine of this quarter section a tree near the 
4 middle of that iine that contains signage? 
5 A. A tree in the middle of the line? I don't 
6 understand what  you mean by  middle. 
7 Q. By rniddie, I mean between the east and west 
8 boundaries of that iine, is there a tree anywhere near 
9 the rniddie section that contains signage? 
10 A. Yes, there is. 
11 Q. Would you describe that for the Court? 
12 A. Yes. On the diagram i t w o u i d  b e  labeled as F, 
13 t ree posted w i t h  metal f ine signage. So, if w e  were t o  
14 t u rn  t o  page -- I guess it would be page 7 -- 7 shows a 
15 depiction of that, a photograph, of that  l ine sign 
16 that's wrapped around a tree. I t 's  no t  o n  t he  Monson 
17 survey line, bu t  it's very close t o  the Monson survey 
18 line. 
19 MR. SCHWAM: I move admission of Exhibit N 
20 THE COURT: Any objection? 
21 MR. LANDECK: Yes. 
22 THE COURT: What's your objection? 
!3 MR. LANDFCK: Well, I guess my objection is 
?4 if it's -- if it's offered for iiiustrative purposes for 
!5 his testimony, I guess, I wouid have no objection. The 
:!?nnnnc n r  .??.'I" DM Page 125 t' 
I -- if it's the 1.. <. offered for purposes of the 
2 truth where things are located in relation to the survey 
3 iine and for any of the representations -- verbal 
4 representations on the exhibit, I wouid have an 
5 objection to that. Vestige of east-west fence, I mean, 
6 there's no testimony about what it's a vestige of. To 
7 me there's -- there's information in this exhibit that 
8 has not been offered through testimony. I f  it's for 
9 iiiustrative purposes for his testimony, again, I have 
10 no objection to that: 
I I THE COURT: Mr. Schwam? 
i 2 MR. SCHWAM: Well, I'm always afraid of the 
'3  phrase for iiiustrative purposes -- 
'4 THE COURT: I am too. 
' 5  MR. SCHWAM: -- whatever that means. I 
6 mean, obviously he testifies that the pictures are 
7 accurate. I f  we're talking about the language, the 
8 court, of course, can decipher for itself whether it 
9 feels these are part of a fence iine or not and I have 
:O not elicited any opinion. So, maybe I should elicit an 
1 opinion from him regarding whether he feels it's a fence 
.2 iine and if that's not admissible, then I won't offer it 
3 for the purpose of proving there's a fence line there. 
4 THE COURT: Why don't you do that. 
5 Q. (By Mr. Schwam) Having waiked that true survey 
128 
2 iine and having observed what you have marked as A, 8, 
2 C, D and E on your diagram, Exhibit N -. 
3 A. Okay. 
4 Q. -- can you tell us whether or not those five 
5 points rest right on the Monson survey iine? 
6 A. No, they do not. They're approximately five t o  
7 10 feet j u s t  north of it. 
8 Q. Okay. And based upon your observations of their 
9 distance from the true survey iine, each one of those 
0 locations' distance from the true survey iine, did you 
1 make a conclusion as to whether a t  one time they were 
2 part of a single Fence running in that area? 
3 A. Yes, I did. Actually, I had a GPS uni t  and the 
4 north-south coordinates actually matched up all the way 
5 across for trees A, 8, C, D and E 
6 Q. And having made a conclusion, what was Chat 
7 conciusion? 
9 A. That those trees A, 8, C, D and E were -- and 
P most  -- in almost al l  likelihood were a fence a t  one 
3 time, a continuous fence. 
1 Q. Are the statements that you made regarding dates 
2 and positions in which you were standing on each of 
3 these attachments to Exhibit N, are those true,-those 
t statements? 
5 A. Yes, they are. 53'3 
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..,phs, Your Honor. 
2 Exhibit N. 
3 THE COURT: Mr. Landeck? 
4 MR. LANDECK: Can I ask questions in  aid of 
5 objection, Your Honor? 
6 THE COURT: Yes, you may. 
7 MR. LANDECK: Mr. Shook, with respect t o  the 
8 photograph labeled A, there is -- is there one strand of 
9 barbed wire depicted in  this photograph? 
10 THE WITNESS: I n  this photograph there is. 
11 MR. LANDECK: I s  that the totality of the 
12 barbed wire that you observed in this location? 
13 THE WITNESS: No, there's more. 
14 MR. LANDECK: Okay, what more? 
15 THE WITNESS: There would be another little 
16 piece poking out, you can see the nub of it. It doesn't 
17 even stick up, but you can see it's metal -- a piece of 
18 metal coming out of the hark on the other side. 
19 MR. LANDECK: I s  this particular piece, the 
20 larger piece we're looking at, is that attached to this 
21 tree? 
t 
THE WITNESS: It's attached to the tree and 
23 then runs underneath the grou~ld. 
MR. LANDECK: And how long a piece of wire 
2 is that? 
130 
THE WITNESS: I don't know because it 
2 THE COURT: Airight, do you have an 
3 objection? 
4 MR. LANDECK: I do. 
5 THE COURT: And the objection is? 
6 MR. LANDECK: That the language that is used 
7 to describe what this barbed wire represents is not 
8 supported by his testimony. 
9 THE COURT: I'm going to overrule the 
10 objection. I think that goes to cross-examination. 
11 Exhibit N has been admitted. 
12 (DEFENDANTS' EXHIBIT N ADMITTED INTO 
13 EVIDENCE) 
14 MR. SCHWAM: Can I ask that the witness be 
15 given G and H -- 
16 THE COURT: Yes. 
$7 MR. SCHWAM: -- i f  he hasn't already been 
18 given them. 
19 THE COURT: I don't think he has. 
20 (BAILIFF COMPLIES) 
21 Q. (By Mr. Schwam) Let me first call your attention 
22 to Exhibit G. I s  the pink post shown in Exhibit G 
23 pictured on Exhibit N? 
24 A. Yes, it is. 
@ 
1 
1 
I 
1 
1 
25 Q. Would you tell the Court where that is? 
132 
1 A. It's the northeast corner of the southeast 
2 section. 
3 Q. I s  that what's labeled H? 
4 A. Yes, it is. 
5 0. As you look a t  picture G, behind the pink post is 
6 a tree with what appears to be some sort of yellow 
7 things on it. Do you see that tree? 
8 A. Yes, I do. 
9 0. Would you tell the Court what those yellow things 
10 are? 
11 A. Yes. They're IDL markers, Idaho Department 
12 Land markers t o  --they're bearing signs, to  tell you 
13 the direction and distance from that tree t o  the 
14 monument that w a s  placed in the ground. 
15 Q. And that monument being -- is that the pink post? 
16 A. In this case  if I were t o  read that sign, yes, it 
17 directs them t o  that pink post. 
18 Q. Now, I wonder i f  you could turn your attention to 
19 Exhibit H. The pink post shown on Exhibit H, is that 
20 the same pink post shown in Exhibit G? 
21 A. Yeah, it's the reverse side of it. 
22 Q. This might be good time to clear this up, I 'm  
23 correct you took both of these is that 
24 correct? 538 
2 continues underneath the ground, I couldn't pull it up. 
MR. LANDECK: Any other barbed wire in  the 
4 vicinity of this particular tree that you found? 
THE WITNESS: As you move eastward, yes, 
6 tree B. 1" ! 7  
MR. LANDECK: So, the next would be tree B? 
I: THE WITNESS: That's correct. MR. LANDECK: And tree B is cut, has been 
10 cut? 
:: THE WITNESS: Yes. MR. LANDECK: Do you know when it was Cut? 
13 THE WITNESS: Yes, when the Weitzes had 
i 4  their timber harvest last ;ear. 
15 MR. LANDECK: Do you agree that trees A and 
16 B -- I think you've already agreed by, I guess, 
17 inference, they're north of the survey line, so these 
18 trees are on the Weitz property, correct? 
THE WITNESS: Yeah, they're approximateiy 
20 five to eight feet -- 
" 
21 MR. SCHWAM: Your Honor, I ' d  like to 
22 interrupt, I thought this was questioning in aid of an 
23 objection and a t  this point, I think, Mr. Landeck should 
24 make his objection. 
MR. LANDECK: I'm not done asking questions 125 A. That's correct. i 
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1 being shown in Exhibit N? b,iicular tree located in reference to 
A. From that point i f  I were to stand and look 
directly westward, no, I would not be able to see that 
tree. 
Q. Why would you not be able to see that first tree 
marked Eon  Exhibit N? 
A. Because there's trees in the way. 
Q. Alright. 
A. It 's heavily timbered all up there. 
Q. And really, the same thing Is true about A, B, C 
and D, Is it not? 
A. That's correct. 
Q. There's no way that you could stand a t  the 
northeast corner of the surveyed boundary line and look 
and see any of those trees to the west? 
A. No, not from that point. I wish you could. 
Q. And the topography in that area actually Is 
fairly up and down, is it not? 
A. Yes, very much so especially on eastern half. 
Q. Are you able to say with any certainty how far 
north or south of the surveyed -- north surveyed 
boundary line off of Plaintiffs' Exhibit 1 that the tree 
shown in  Exhibit E is located? 
A. Exhibit E. How far away? 
2 the north surveyed boundary line on Plaintiffs' Exhibit 
3 I? 
4 A. It 's probably 10 feet away. 
5 Q. Would that be 10 feet to the north? 
6 A. That's correct. 
7 THE COURT: Teen feet to the north of what? 
8 MR. LANDECK: Of the surveyed boundary line, 
9 the north surveyed boundary line. 
10 THE COURT: Thank you. 
11 Q. (By Mr. Landeck) So that would be on Plaintiffs' 
12 property, correct? 
13 A. Yes. 
Q. How many strands of barbed wire are present in 
the --visible at that iocatlon? 
A. For tree D? 
Q. For tree D. 
A. TWO. 
Q. And do they come out o f  one side or both sides of 
that tree? 
A. Both sides of the tree. 
Q. Okay, do both strands come out of both sides? 
A. Yes, they do. 
Q. And how much barbed wire is visible at that 
25 Q. Right. 25 point? 
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1 A. I couldn't give you an exact distance, but I 1 A. On the left-hand side on the top picture, I would 
2 would say it's, I don't know, 10 to 12 feet. I f  you're 
3 on the boundary line you could see it. 
4 Q. So, this would be 10 to 12 feet north o f  that 
5 surveyed boundary line, correct? 
6 A. That's correct. 
7 Q. Your photographs on page six of Exhibit N for, 
8 I'll call it, tree E;are we looking a t  anything more 
9 than one strand of barbed wire? 
10 A. I believe there were two there because there's 
11 two going underground as you head -- as you head 
12 eastward. So, if you are looking at that top picture, 
13 your left-hand side actually there's two strands going 
14 underground there. 
f5 Q. And I believe it was your testimony that those 
16 strands are not and were not attached to any tree, 
17 correct? 
$8 
, A. At this area, no, they were not attached to a 
19 tree, on that particular tree. 
20 Q. How many feet of barbed wire visible in  the -- 
21 were visible to you in the vicinity of the tree E 
22 photographs? 
23 A. Probably 20 feet. 
24 Q. With resdect to what's called tree E -- excuse 
2 say probably just a few feet. On the right-hand side 
3 the top piece is broken off, the bottom piece goes in  
4 the ground, so I could not tel l  you how long it 
5 continues. 
6 Q. With respect to tree C on Exhibit N, where is 
7 that tree located in reference to the north surveyed 
8 boundary line, Plaintiffs' Exhibit L? 
9 A. About -- from the north surveyed boundary line, 
10 about eight to 10 feet north of it. 
11 Q. And how much barbed wire is visible on tree C? 
12 A. n would say a couple feet on the top picture to 
13 the left and a couple feet to  the right. 
14 Q. I s  that two strands each side? 
15 A. Yes, that's correct. 
16 Q. And with respect to tree B, page three of Exhibit 
17 N. Where Is that tree located In reference to the north 
18 surveyed boundary fine on Plaintiffs' Exhibit I?  
19 A. I would say eight to  10 feet off the boundary to 
20 the north. 
21 . Q. And are there two strands of barbed wire visible 
22 at that location? 
23 A. Yes,.there are. 
24 Q. Are they attached to the tree? K'2Q 
U J c l  1 25 me, tree D, the photographs on page five of Exhibit N. 25 A. Yes, they are. 
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1 Q. Are they attached only -- do 
2 tree on only one side? 
3 A. I found a nub on the top one, it would be on the 
4 left-hand side of that picture, but two on the 
5 right-hand side. 
6 Q. How far do those extend that you could see? 
7 A. The one on the top about a foot and a half, the 
8 one on the bottom when I lifted it up, it broke off in 
9 the ground. 
10 Q. And tree A, where is that tree located in 
11 reference to the north boundary line of Plaintiffs' 
12 Exhibit I? 
13 A. About eight to 10 feet north of it. 
14 Q. And are there two strands of barbed wire visible 
15 at that location? 
$6 A. There's one strand and then a wound on the bottor 
d 17 part that appears to look like it had some wire in it 18 too. 
19 Q. Is that one strand attached to tree A? 
20 A. Yes, it is? 
21 Q. How many feet o f  that tree -- I maybe I asked you 
22 this question, so I'll -- no, I'll ask you that again 
23 because I actually asked that for another purpose. How 
24 much of that is visible? 
25 A. Pardon me. 
162 
1 Q. How much of that one strand of barbed wire is 
5 good question, I don't know. 
6 Q. Did you find any other evidence of any fence 
I 2 visible on tree A? 3 A. I don't know, that's -- I cannot recall if that 
4 particular strand went to the ground or not. That's a 
13 A. Not other than the two times I was up there. 
:: Q. Did you try to walk that entire line? A. Yes. 
a 
Q. Did you, in fact, walk the entire line east to 
west? 
A. Yes, I did. 
Q. And in doing that these five examples were the 
only examples you found of any fence or barbed wire; is 
that correct? 
A. Yeah, as I was walking across. 
Q. I n  the years 2000 and 2001, when you were riding 
Your mountain bike uo there -- 
7 along the north suweyetf boundary line of Plaintiffs' 
8 Exhibit I ?  
9 A. Have I tried to look for more evidence? 
10 Q. Have you found any more? 
11 A. NO. 
12 Q. Have you looked for anv more? 
I A. Uh-huh. 4 1  OF 74 sheets Page 161 
1 Q. -- whi?,, o>4 you end your ride? Did you ride ail 
2 the way across the entire east to west span of this 
3 property? 
4 A. Not every time, no. 
5 Q. Did you ever do it? 
6 A. Probably once o r  twice. 
7 Q. Did you ever ride down into the Weitz property 
8 off of the -- 
9 A. Yeah, probably a few times. 
10 Q. So, only one or two times did you ever cross 
I1 really the whole length o f  this perimeter road? 
2 A, All the way down -- 
13 . Q. Correct. 
!4 A. -- the half mile? No, I only rode it once or 
5 twice. 
i6 Q. The log that is shown in Defendants' Exhibit M -- 
7 1 don't have a copy of it, but the one across the road, 
'8  when did you place that log across the road? 
'9 A. Prtor to the timber harvest. 
10 Q. Okay. The timber harvest that was done by the 
!I Weikes. 
12 A. That's correct. It would be last year, early 
13 last year. 
il Q. So, early 2003. Was it ypur purpose to prevent 
:5 the Weikes from using what they call the perimeter road 
164 
1 for their logging operation? 
2 A. First of all, you said it was early 2003, it 
3 wasn't early 2003. 
4 Q. I'm sorry. 
5 A. I t  was -- 
6 Q. You're right. 
7 A. -- in 2004. 
8 Q. I'll rephrase the question. Was it your desire, 
9 in early 2004, to prevent the Weitzes from utilizing 
0 that perimeter road from a logging operation that they 
1 were undertaking? 
2 A. No. It was t o  keep anybody who had A N s  to come 
3 onto our propew, which would include the Weitzes. 
4 There's a trail coming out of the Bennett Lumber 
5 property that people ride up with A N s  and motorCyCles. 
6 Q. I believe you mentioned that you placed that log 
7 in reference to a logging operation that was going on, 
8 did you not? 
8 A. Yes. 
D Q. Okay. Were you aware that the Weikes were 
1 iogging a portion of the northeast quarter, north of the 
2 surveyed line? 
3 A. Yeah, after they put a timber boundary hawest 
4 tape in, I did know that. 
5 Q. In  fact, in one o f  the photographs in Exhibit N 
540 
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A Weitz - NE 114 of Section 8, T40N R5W B.M. 
Green - S E  114 of Section 8, T40N R5W B.M. 
Schematic is not to scale. 
5421 
A - Ve:tir;e of east-west fence an tree near su.weyed !he, Pi?otograph taken 
facing south by Steven R. Shook on September 19, 2004. 
8 -Vestige of east-west fence on tree near surveyed line. Note that tree was 
cut high due to fence. Also note pink timber tape in background showing boundary 
line (pink arrow). Photograph taken facing southeast by Steven R. Shook on 
September 19, 2004. 
C - Vestige of east-west fence on tree near surveyed line. Photograph taken 
facing north by Steven R. Shook on November 14, 2004. 
C - Vestige of east-west fence on tree near surveyed line. Photograph taken 
facinq south by Steven R. Shook on November 14, 2004. 
$ - vestige of east-west fence on tree near surveyed iine. Photograph taken 
facing north by Steven R. Shook on September 19, 2004. 
D -Vestige of east-west fence on tree near surveyed line. Note boundary 
tape in background (pink arrow). Photograph taken facing south by Steven 
R. Shook on September 19,2004. 
E - Vestige of east-west fence on western red cedar tree near surveyed line. 
Also note pink timber tape in background showing boundary line (pink arrow). Photograph 
taken facing south by Steven R. Shook on September 19, 2004. 
E - Photograph taken facing north on October 9, E - Photograph taken facing southeast on October 9, 
2003, by Steven R. Shook 2003, by Steven R. Shook 
F -Tree posted with metal "LINE" sign dividing west and east halves of the NE 1/4. 
Photograph taken facing northeast by Steven R. Shook on September 19, 2004. 
G - Blue gate blocking single track trail. Note trail continuing northeasterly 
through Bennett Lumber property in Section 9. Photograph taken facing northeast by 
Steven R. Shook on September 19, 2004. 
H ij, i - East quarter corner monuments set by IDiiBLivi (pink arrow, i988j  and 
Monson (yellow arrow, 2002). Note yellow bearing tree signage. Photograph taken facing 
west by Steven R. Shook on September 19, 2004. 
H &I - East quarter corner monument 
set by IDLIBLM (1988). Note yellow bearing 
tree signage (yellow arrow). Photograph 
taken facing east by Steven R. Shook on 
September 19, 2004. 
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before this Court for hearing on June 27,2005, the plaintiffs having been represented by Charles A. 
ORDER GRANTING PLAINTIFFS' 
MOTION TO AMEND COMPLAINT 
DUE TO TYPOGRAPHICAL ERROR 1 
I' 
Brown and the defendants having been represented by Robert M. Magyar axd Aildrew M. Schwm, 
and oral argument having been heard, and the Court, having reviewed the file and record herein, 
hereby makes the following ORDER: 
IT IS HEREBY THAT said motion is hereby granted 
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ORDER GRANTING PLAINTIFFS' 
MOTION TO SUPPLEMENT 
WITNESS LIST 
The plaintiffs' Motion to Supplement Witness List having come before this Court for 
hearing 011 June 27, 2005, the plaintiffs having been represented by Charles A. Brown and the 
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defendants having been represented by Robert M. Magyar and Andrew M. Schwam, and oral 
argument having been heard, and the Court, having reviewed the file and record herein, hereby 
makes the following ORDER: 
IT IS HEREBY ORD RED TI-IAT said motion is hereby granted. P DATED on this j(lj day of July, 2005. 
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List having come before this Court for hearing on June 27, 2005, the plaintiffs having beell 
represented by Charles A. Brown and the defendants having been represented by Robert M. Magyar 
and Andrew M. Schwam, and oral argument having been heard, and the Court, having reviewed the 
file aud record herein, hereby makes the following ORDER: 
IT IS HEREBY ORDERED THAT said motion is hereby denied. e-.- DATED on this 2 day of July, 2005. 
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for hearing on June 27,2005, the plaintiffs having been represented by Charles A. Brown and the 
defendants having been represented by Robert M. Magyar and Andrew M. Schwam, and oral 
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argument having been heard, and ihe Court, having reviewed the file and record herein, hereby 
makes the following ORDER: 
IT IS HEREBY ORD RED THAT said motion is hereby denied. A DATED on this day of July, 2005. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
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and W I T Z  & SONS, LLC, an 1 
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into a stipulation agreeing that such person may accompany Mr. Brown to go upon and view the 
disputed property. 
That as an officer of this Court, Charles A. Brown will conduct himself and ensure 
that the conduct of anyone else who is authorized to accompanying him upon the property in dispute 
shall be done in such a nature so as to not cause physical harm to the property interest thereon and 
shall be in conformance with the Evidentiaiy Order that this Court entered in regard to the 
preservation of evidence on April I8 2005. 4- DATED on this day of July, 2005. 
QlhhBC4 
J& R. Stegner 
Dislrict Judge 
ORDER ALLOWING CHrllZLES A. BROWN 
TO EXAMINE DISPUTED PROPERTY 2 
Charles A. Brawn, kq. 
P.O. Box 12251324 Main St. 
LewiLon, Idaho 83501 
208-746-99471208-746-5886 (Fax) 5 6 1 
CLERK'S CERTIFICATE OF MAILING 
I do hereby certify that a d correct copy of the foregoing was mailed, postage 
prepaid, to the following parties on the of July, 2005. 
Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, ID 83843 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
ORDER ALLOWING CHARLES A. BROWN 
TO EXAMINE DISPUTED PROPERTY 3 
Chxles A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
zos-~46-9947nos-i~a-js*a (fa) 5 6 2 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCI-IWAM LAW FIRM 
Andrew sch&m #i 573 
5 14 South Polk Sheet 
MO'SCOW, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for Defendants/Counterplaintiffs: Greens, Shoolcs and Castles. 
IN THE DISTRICT COURT OF TEE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WBITZ and CONSUELO ) 
J. WEITZ, husband aid wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 ORDER DENYING PLAINTIFFS' 
PlaintiffsICounterdefendants, 1 MOTION IN LIMN3 
v. 1 
1 
TODD A. GREEN and TONXA L. GREEN, ) 
h~~sband and wife, STEVEN R. SHOOIC ) 
and MARY E. SILVERNALE SHOOS<, ) 
DANIAL T CASTLE and CATHEIRWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
1 
Defendants/Counterplaintiffs. 1 
\ 
The Plaintiffs' Motion In Limine having come before this Court for hearing on June 27, 
2005, the Plaintiffs having been represented by Charles A. Brown and the Defendants having been 
represented by Robert M. Magyar and Andrew Schwam, and oral argument having been heard, and 
the Court, having reviewed the file and record herein, hereby makes the following ORDER: 
ORDER DENYING PLAINTIFFS' MOTION IN LIMINE - 1 
IT IS HEREBY ORDERED that said Motioii is denied. 
?i"- Dated this & day of July, 2005. 
District Judge 
C L E W S  CERTIFICATE OF SERVICE 
I hereby certify that on this &day of July, 2005, I caused a true and correct copy ofthis 
document to be served on the following in the inanner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Robert M. Magyar 
Magyar Law Firm 
P.O. Box 8074 
Moscow, Idaho 83843 
( ) Ovenzight Mail 
W . S .  Mail 
( ) Facsimile 
( ) Hand Delivery 
( ) Overnight Mail 
@.s. Mail 
( ) Facsimile 
( ) Hand Delivery 
Andrew Schwam ( ) Overnight Mail 
Schwam Law Firm &s. Mail 
( ) Facsimile 
( ) Hand Delivery 
ORDER DENYING PLAINTIFFS' MOTION IN LIMIN'E - 2 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
5 14 South Poll< Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone I 
Attorneys for Defenda~~tsICouiiterplaintiffs: Greens, Shoolcs and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 
ORDER DENYING PLAINTIFFS' 
PlaintiffsICounterdefendants, 1 MOTION FOR LEAVE TO AMEND 
v. 1 COMPLAJNT AND REPLY TO 
1 COUNTERCLAIM 
TODD A. GREEN and TONLA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOIC, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANI( N.A., 1 
1 
Defendai~tslCounterpIaintiffs. 1 
The Plaintiffs' Motion for Leave to Amend Complaint and Reply to Counterclaim by adding 
a fifth cause of action for adverse possession and a sixth cause of action for equitable estoppel 
having come before this C o w  for hearing on June 27,2005, the Plaintiffs having been represented 
by Charles A. Brown and the Defendants having been represented by Robert M. Magyar and Andrew 
ORDER DENYING PLAINTIFFS' MOTION FOR LEAVE 
TO AMEND COMPLAINT AND REPLY TO COUNTERCLAIM - 1 
Schwam, and oral argument having been heard, and the COW, having reviewed the file and record 
herein, exercises its discretion by malting the following ORDER: 
IT IS HEREBY ORDERED that said Motion is denied. 
Dated this - day of July, 2005 
JO& R. Sterner 
District ~udge  
CLERK'S CERTLFICATE OF SERVICE 
1 hereby certify that on this d a y  of July, 2005, I caused a true and correct copy ofthis 
document to be served on the following in the manner indicated below: 
Charles A. Brown 
Attonley at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Robert M. Magyar 
Magyar Law Firm 
P.O. Box 8074 
Moscow, Idaho 83843 
Andrew Schwam 
Schwam Law Firm 
vemight Mail 
U.S. Mail Y 
( ) Facsimile 
( ) Hand Delivery 
( ) Overnight Mail 
H u . s .  Mail 
( ) Facsimile 
( ) Hand Delivery 
I 
( ) Ovemiglit Mail 
y(7J.S. Mail 
ORDER DENYJNG PLAINTIFFS' MOTION FOR LEAVE 
TO AMEND COMPLAINT AND REPLY TO COUNTERCLAIM - 2 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
John R. Stegner Jodi M. Stordiau 
District Judge Court Reporter 
Tape: 05-3-80/2568 
Date: July 18,2005 Time: 11:35 A.M. 
GERALD E. WEITZ and CONSUELO J. ) 
V\rEITZ, husband and wife, and WEIT% & ) Case No. CV-04-00080 
SONS, LLC, and Idaho limited liability ) 
company, 
Plaintiffs, 
I ) APPEARANCES: 
vs. 1 
) Plaintiff Consuelo Weitz present with 
TODD A. GREEN and TONIA L. ) Charles Brown, Lewiston, ID 
GREEN, husband and wife, STEVEN R. ) 
SHOOK and MARY E. SlLVERNALE ) Defendants Todd Green and Steven R. 
SHOOK, DANLAL T. CASTLE and ) Shook present with counsel, 
CATHERINE C. CASTLE, and U.S. ) Andrew M. Schwam, Moscow, ID 
BANK, N.A., ) 
Defendants. 
) 
I 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, STEVEN R. ) 
SHOOK and MARY E. SILVERNALE ) 
SHOOK, DANIAL T. CASTLE and 
CATHERINE C. CASTLE, 
) 
) 
Counter-Plaintiffs, ) 
vs. 
1 
GERALD E. WEITZ and CONSUELO J. ) 
WEITZ, husband and wife, and WEITZ & ) 
SONS, LLC, and Idaho limited liability ) 
company, 1 
1 
I 
Counter-Defendants. ) 
............................... . . . . .... . . . . . . . .... . . . . . . . . .... . . ....... 
Subject of Proceedings: Motion hearing 
Terry Odenborg 
Deoutv Clerk 
This being the time fixed pursuant to written notice for hearing of the defendant's 
Motion to Permit Access to Plaintiffsr Property by Defendants to Date Fence Remnants and 
Motion to Shorten Time, and plaintiffs' Motion to Allow Plaintiffs' Expert Access to 
Disputed Property and Upon the Undisputed Property of the Defendants Within 20 Feet of 
the Disputed Fence and Motion to Shorten Time of Hearing in this case, Court noted the 
presence of counsel and the parties. 
Mr. Schwam argued in opposition to the plaintiffs' Motion to Shorten Time of 
hearing of their motion to d o w  Duane Priest to go upon the property for survey. Mr. 
Brown argued in support of plaintiffs' Motion to Shorten Time. Court suggested that no 
further discovery proceed unIess agreed upon by the parties. Mr. Schwam stated that 
defendants are prepared to accept the Court's proposal, but that if "he Court intends to 
. 
allow plaintiffs' an additional survey, defendants would move that the Court view the 
property now. Mr. Brown argued in support of allowing his expert to conduct an 
additional survey. Mr. Schwam argued in opposition to the motion. 
In order to clarlfy its earlier ruling, the Court stated that it did not limit Mr. Brown 
to one visit of the property; that it intended to allow Mr. Brown access to the property for 
litigation related purposes. Mr. Schwam queried regarding defendants' liability should 
Mr. Brown be injured while traversing their property and requested that the record male 
clear that Mr. Brown bears the responsibility for his travels upon defendants' property. 
Mr. Brown had no response. Court cited Idaho Code 5 36-1604, which limits the liability 
of a landowner for opening property for recreational purposes. Court stated that opening 
the property to Mr. Brown would be analogous to opening the property for recreational 
purpose, stating that the defendants would not be assuming duty greater thaz is outlined 
in that statute. Mr. Brown agreed to being bound by the Court's interpretation of that 
statute. Mr. Schwam requested that Mr. Brown agree on the record to hold his clients 
harmless should he be injured while on defendants' property. Court informed Mr. 
Schwarn that it had read his hold harmless agreement and felt it was too expansive for this 
Court to require Mr. Brown to sign it in order to gain access to defendants' property. 
Court stated that a z  acknowledgement that the landowners owe Mr. Brown no duty larger 
than that set out in 36-1604 is sufficient for this Court's purposes to allow Mr. Brown to 
access the property. 
Mr. Schwam argued in support of defendants' Motion to Permit Access to Plaintiffs' 
Property by Defendants to Date Fence Remnant, Mr. Brown having agreed to shorten time 
for hearing of this motion. Mr. Brown argued in opposition to the motion. Mr. Schwam 
argued in rebuttal. Defendants' Exhibits A and B, photographs, were marked for 
identification. Mr. Brown argued in surrebuttal. Defendant's Exhibits A and B, were 
offered and admitted into evidence without objection. 
Court granted Mr. Schwam's motion for Court and counsel to view the property 
before any new surveying is done. Colloquy was had between Court and counsel 
regarding a date for the view. There being izo objection from counsel, Court ordered that 
Court and counsel will meet at the cozrrthouse at 9:00 A.M. on August 20,2005, and will go 
Terry Odenborg 
Deputy Clerk 
out and view the property. They will then return to the courthouse and go on the record 
and the Court will rule on the pending motions. Court informed Mr. Schwam that if he 
wishes to file a response to plaintiffs' Moiion to Allow Plaintiffs' Expert Access to Disputed 
Property and Upon the Undisputed Property of the Defendants Within 20 Feet of the 
Disputed Fence, he must do so prior to August 20,2005. 
Both counsel presented orders to the Court reflecting the Court's earlier rulings on 
previous motions. There being no objection to the form of orders from opposing counsel, 
Court signed the various orders as presented. 
Mr. Schwam suggested that the Court bring a camera to the view of the property on 
August 20. Colloquy was had between Court and counsel regarding whether or not the 
parties should be present for the view. Court limited the August 20 view of the property to 
the Court, counsel and the court reporter. 
Court again indicated for the record that it would rule on those motions heard 
today following the view of the property on August 20. 
Court recessed at 1232 P.M., subject to caU. 
APPROVED BY: 
JOHN R. STEGNER 
DISTRICT JUDGE 
Terry Odenborg 
Deputy Clerk 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for PlaintiffslCounterdefendants. 
CI.Eill< OF CISIRICT COURT 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 01; 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife 1 
and WEITZ & SONS, LLC, an 1 
Idaho limited liability 1 
company, 1 
1 
Plaintiffs1 ) 
Counterdefendants, ) 
VS. 
j 
1 Case No. CV 2004-000080 
) 
TODD A. GREEN and TONIA L. 1 
GREEN, husband and wife, 1 
STEVEN R. SHOOK and MARY E. 1 
SILVERNALE SHOOK, DANIAL T. 1 
CASTLE and CATHERINE C. 1 STIPULATION TO CONTINUE 
CASTLE, and U.S. BANK N.A., ) TRIAL SETTING 
) 
Defendants/ 
Counterplaintiffs. ) 
COME NOW the plaintiffs by and through their attorney of record, Charles A. 
Brown, and the defendants by and through their attorneys of record, Robert M. Magyar and 
STIPULATION TO CONTINUE 
TRIAL SETTING 1 
". . 
.2ulL.,19 2005 5:09PM 
.Yags,r  Lau Firm [ ?06 .82-1908 P.2 
JuI-IO-1101 1011. Froa-LAW CE 208 7 , 186 7-865 P.O04/00T F-851 
.I . - 
Andrew M. Schwm, and hereby stipulate and agree to contjnuc the lrial setting in this marter from 
September 15,2005, to Oc%ober 3 through 0cmber 7,2005. 
This stipulation is based upon the reqwst of the plainWsW counsel to conrLnue said 
md setting due to a conflict which arose for him the defendanti+" counsel agreed to said 
continuation forhis conve~~ience. Also, pJ&tiW counsel has made defense couasel aware that he 
has an Idaho Supreme Corn ar@mmt that is scheduled ar. B:50 a.m. in Lewiston, Idaho, on the 
mon~ing of October 7,2005, which is scheduled for sixty rnimbs 
* - DATE3 0x1 a s  aday of July, 2005. 
p> Lq% ~-fi+- 
Charles A. Brown 
Aaomey for Plain~ICouuterdeE~dan~s 
Atrorney for Defendantslcounterplaintiffs 
STIP'UCATION TO CONTINUE 
TRIAL SETTING' . 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
1/ mailed by regular frst class mail, sent by facsimile only 
and deposited in the United States to: 208-882-1908 -Magyar 
Post Office 208-882-4190 - Schwam 
- sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United Slates 
Post Office 
hand delivered 
to: Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law OfKce 
514 South Polk Street # 6 
Moscow, ID 83843 
STIPULATION TO CONTINUE 
TRIAL SETTING 3 
Charles A. Brown, Esq. 
P 0. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 5 )a 2 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
C11arlesABrown@cableone.net 
Attorney for Plaintiffs/Counterdefe~idants. 
IN TJ3E DISTRICT COURT OF TJ3E SECOND JUDICIAL DISTRICT OF 
TIJE STATE OF IDAHO, IN AND FOR T J B  COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO . ) 
3. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability ) 
company, 1 
1 
I 
Plaintiffs1 1 
Counterdefendants, ) 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
Defendants1 
Counterplaintiffs. 
Case No. CV 2004-000080 
ORDER CONTINUING 
TRIAL SETTING 
The parties having entered into that certain Stipulation to Continue Trial Setting, filed 
herein, and the Court, having reviewed the file and record herein, hereby makes the following 
ORDER: 
ORDER CONTINUING TNAL SETTING - 1 
Cliarles A. Brown, Esq. 
P O  Box IZZW324 Main Sf 
Lcwistan, Idaho 83501 
208-746-99471208-746,5886 (fax) 573  
IT IS HEREBY ORDERED THAT the trial set inlhis matter shall be continued from 
September 15,2005, to October 3 through October 7,2005. 
wo 
DATED on this day of July, 2005. 
F r  4$=. 
J 1R. Stegner 
District Judge 
CLERK'S CERTIFICATE OF MAILING 
I do hereby certify that a correct copy of the foregoing was mailed, postage 
prepaid, to the following parties on the of July, 2005. 
Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
SUSAN R. PETER 
ORDER CONTINUING TRIAL SETTING - 2 
Charles A. Brown, Esq. 
P 0. Box 12251324 Main St. 
Lcwismn, Idaho 83501 
208-746-99471208-746-5886 (far) 
C r t A  
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South A s b w  St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwan #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsiCounterplaintiffs: Greens, Shoolcs and Castles. 
IN TEIE DISTRICT COURT OF TEIE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
S. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
Company, 1 NOTICE OF SERVICE OF FIRST 
1 EYTEERROGATORIES AND REQUESTS FOR 
Plaiutiffs/Counterdefendants, 1 PRODUCTION 
v. 1 
1 
TODD A. GREEN and TONIA L. GREEN, ) 
husbmd and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANLAL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., 1 
1 
Defendants/Counterplaintiffs. 1 
NOTICE IS HEREBY GIVEN that on the 26" day of July, 2005, a copy of the First 
Interrogatories And Requests For Production, were served on Plaintiffs in the rnmler shown below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston. ID 83501 
hfl- 
Robert M. Magyar 0 
( ) Overnight Mail 
( ) U.S. Mail 
( ) Facsimile 
Hand Delivery 
- ~ 
NOTICE OF SERVICE 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharIesABrown@cableone.net 
Attorney for PlaintiffsICounterdefendants. 
IN TNE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife ) 
and WEITZ & SONS, LLC, an 
Idaho limited liability ) 
company, ) 
1 
Plaintiffs1 
Counterdefendants, 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERJNE C. 
CASTLE, and U.S. BANK N.A., 
Defendants1 
Counterplaintiffs. 
1 
1 
1 
) Case No. CV 2004-000080 
1 
1 
PLAINTIFFS' MOTION FOR 
1 RECONSIDERATION OF ORDER 
DENYING PLAINTIFFS' MOTION 
) TO AMEND COMPLAINT AND 
1 REPLY TO COUNTERCLAIM 
) 
COME NOW the plaintiffs above named by and through their attorney of record, 
Charles A. Brown, and move the Court for reconsideration of its denial of plaintiffs' Motion for 
PLAINTIFFS' MOTION FOR RECONSIDERATION 
OF ORDER DENYING PLAINTIFFS' MOTION 
TO AMEND COMPLAINT 1 
P.O. Box 1225/324~ain$t. 
Leiiston, Idaho 83501 
208-746-9947,208-746-5886 (fax) 
Leave to Amend Complaint and Reply to Counterclaim, dated June 10,2005, which was heard by 
the above-entitled Court on June 27,2005, and subsequently the Court entered its Order Denying 
Plaintiffs' Motion to Amend, dated July 18,2005. Plaintiffs are renewing their motion to add two 
additional causes of action, namely a FifWl Cause of Action for Adverse Possession and a Sixth 
Cause of Action for Equitable Estoppel. 
This motionis madepursuantto I.R.C.P. 1 l(a)(2)(B), andthe plaintiffs do desire oral 
argument and will be submitting a supporting brief to this motion for reconsideration within fourteen 
(14) days from the date hereof pursuant to I.R.C.P. 7(b)(3). 
DATED on this IS' day of August, 2005. 
(!lJ3% LL 
Charles A. Brown 
Attorney for Plaintiffs/Counterdefendants. 
I, Charles A. Brown, hereby certify tbat a true and correct copy of the foregoing was: 
- mailed by regular first class mail, - sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 North Main Street 
Moscow, ID 83843 
Andrew M. Scl~wam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
's 1st day of Au ust, 2005. 
~""LA.cI-- 
L..-' 
PLAINTIFFS' MOTION FOR RECONSIDERATLON 
OF ORDER DENYING PLAINTIFFS' MOTION 
TO AMEND COMPLAINT 2 
Charles A. Brom,.Esq. 
P 0. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 577 
. . Charles A. Brown 
- ,  Attorney at Law 
324 Main Street 
. . 
. . P.O. Box 1225 
., , Lewibton, ID 83501 
,. 3 208-746-9947 
.. .' ,. > 
., . 
208-746-5886 (fax) 
,.. , 
>. ,. 
.,. , 
ISB # 2129 
CharlesABrown@cableone.net 
, . Attorney for PlaintiffslCounterdefendants. 
, 
IN TEE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
Plaintiffs1 
Counterdefendants, 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK a ~ d  MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATmRINE C. 
CASTLE, and U.S. BANK N.A., 
Defendants1 
Counterplaintiffs. 
. i 
; ?  
" 2  
! .  AFFIDAVIT OF CONSUELO J. WEITZ 
.- 
, ?  
Pi 
. . ~  
IN SUPPORT OF PLAINTIFFS' MOTION 
. . , ~ .  . .. FOR &ECONSIDERATION OF ORDER 
DENYING PLAINTIFFS' MOTION TO 
AMEND COMPLAINT AND REPLY 
TO COUNTERCLAIM 1 
i 
) 
1 Case No. CV 2004-000080 
) 
) AFFIDAVIT OF CONSUELO J. WEITZ 
IN SUPPORT OF PLAINTIFFS' 
1 MOTION FOR RECONSIDERATION 
3 OF ORDER DENYING PLAINTIFFS' 
1 MOTION TO AMEND COMPLAINT 
1 AND REPLY TO COUNTERCLAIM 
1 
) 
Charles A. Brown, Erq. 
PO. Box 1225024Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fa) 
STATE OF IDAHO ) 
: SS. 
County of Nez Perce ) 
I, CONSUELO J. WEITZ, being first duly sworn on her oath, deposes and says: 
1. That I am one of the plaintiffs in the above-entitled matter. That these 
statements are based upon my own personal knowledge and belief. 
2. That on June 27,2005, a hearing was held concerning the plaintiffs' motion 
to amend the Complaint in the above-entitled matter. This afitdavit is filed in support of the 
plaintiffs' motion to reconsider the Court's denial of said motion. 
- 3. In regard to the hearing on June 27,2005, Mr. Todd A. Green provided an 
affidavit to the Court which must be corrected. 
4. Mr. Green specifically stated in paragraph 10 of his affidavit, dated June 20, 
2005, as follows: 
10. In fact, before the Stipulation was entered into, Weitz 
specifically promised that if we delayed preparation, they would get 
back to us quickly with a settlement proposal. We delayed 
preparation, but instead of a settlement proposal, we were informed 
that Mr. Landeck had been fired, and that a new attorney would be 
handling the case. 
See Affidavit of Todd A. Green in Response to the Affidavit of Ronald J. Landeck and Motion in 
G i n e ,  p. 3 , 7  10. 
11. Further, instead of a settlement proposal, we received 
proposed additions to their witness lists, and a variety of motions 
with regard to the case. 
See Affidavit of Todd A. Green in Response to the Affidavit of Ronald J. Landeck and Motion in 
-
Limine, p. 3 , 7  11. 
5. The above two paragraphs imply two different allegations. One, that we fired 
Mr. Landeck, and two that no settlement proposal was made by the plaintiffs during settlement 
discussions in this matter. Both allegations are absolutely false. 
6 .  Your affiant's attorney informs me that'we are not allowed to reveal 
settlement negotiations, but due to the fact that Mr. Green made such a false allegation, it is 
AFFIDAVIT OF CONSTiELO J. WEITZ 
IN SUPPORT OF PLAINTIFFS' MOTION 
FOR RECONSIDERATION OF ORDER 
DENYING PLAINTIFFS' MOTION TO 
AMEND COMPLAINT AND REPLY 
TO COUNTERCLAIM 2 
Charles A. Bmm, Esq. 
P 0. Box 12251324 Main St. 
towiston, Idaho 83501 5 7 9 208.746-99471208-746-5886 (fax) 
incumbent upon me to correct the record. The plaintiffs in this matter made bona fide offers of 
(e- settlement both during mediation with Judge Kerrick and also during negotiations in May of 2005, 
all of which were rejected by the defendants. Your &ant is more than glad to reveal to this Court 
the substance of the offers that the plaintiffs made, which were rejected, upon agreement with the 
opposing parties and also have the opposing parties reveal their offers. Your affiant is absolutely 
convinced that the above-entitled Court would agree that the offers which the plaintiffs made during 
the settlement negotiations were bona fide, legitimate, and reasonable. 
7. That in regard to the plaintiffs' firing Mr. Landeck, again such allegation is 
false. Due to the fact that negotiations did not resolve this case, it became clear that Mr. Landeck 
was going to become a pivotal witness in regard to any defense that the plaintiffs have concerning 
the Counterclaim filed by the defendants in this matter alleging trespass. 
8. The advice that Mr. Landeck gave the plaintiffs in regard to going upon the 
disputed property and treating it as our own as a result of his understanding of the Greenkogers 
settlement became paramount. Mr. Landeck has been the plaintiffs' attorney over the years and is 
still representing one or more of the above-named plaintiffs on unrelated matters. Mr. Landeck has 
(' cooperated fully with Mr. Brown, and our relationship with him remains cordial, and is ongoing. 9. Additionally, Mr. Green goes on in his affidavit and states as follows: 
14. When we offered the opinion in the Stipulation that the 
enlargement of time proposed in the Stipulation would not adversely 
affect our ability to prepare for trial as previously scheduled, we had 
no idea that instead of receiving a settlement offer, the Plaintiffs 
would move to add new claims to their complaint, and file other 
motions that now require significant time for us to respond. 
See Affidavit of Todd A. Green in Response to the Affidavit of Ronald J. Landeck and Motion in 
-
Limine, p. 3,11 14. 
10. Again, this language implies that no bona fide settlement offer had been 
made, and the plaintiffs' simple refusal to increase the offers that had already been made by the 
plaintiffs certainly did not constitute the description of: 
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. . . we had no idea that instead of receiving a settlement offer, the 
Plaintiffs would move to add new claims to their complaint, . . . . 
Id. 
-
As a matter of fact, during negotiations the plaintiffs specifically informed the 
defendants that we would be moving to amend our complaint to add the adverse possession claim. 
11. Additionally, at the hearing on June 27,2005, the above-entitled Court did 
not have the advantage of having a more truthful view of the facts than what was presented by 
Mr. Green and Mr. Shook at the hearing on the preliminary injunction in this matter. 
At the preliminaryinjunction hearing, the defendants represented to this Court that 
they used their GPS and other devices in order to present the Court with an accurate rendition ofthe 
facts. They then presented this Court with Exhibit N which had multiple photographs attached that 
represented to this Court that points A, B, C, D, and E were all aligned directly upon or immediately 
within five to twelve feet of the survey line. By the time the above-entitled Court has a~ achial 
hearing on this motion for reconsideration, it will discover by its own observation that such 
allegations by the defendants were absolutely false. 
12. Additionally, the defendants also presented to the Court at the preliminary 
injunction hearing Exhibit 3 (which was attached to a supportive brief presented to the Court), 
Exhibit 3 represented to this Court that the old radio building and cedar utility pole, the tree posted 
with metal line sign, and a portion of an old derelict fence line on the surveyed boundary (marked 
by Harold Osborne) were all located directly upon the Monson Survey Line. Again, said 
representation by the defendants to the Court is absolutely false and this will be established by the 
Court's own observation of the ground on August 20,2005. Incorporated herein by reference are 
your afeant's affidavit, dated July 15,2005, with the exhibits attached thereto and the Affidavit of 
James Edward Weitz, dated July 11,2005, and the attachments thereto. 
13. That attached hereto is Exhibit "A" which is a compilation of pictures of the 
perimeter road (and a few which capture the view from the perimeter road - such as the radio 
building) as it appeared in July of 2005. That also attached hereto as Exhibit "B" which is a bona 
fide effort to reflect with more accuracy the location of the perimeter road and how it ties into a 
network of roads that feed down toward your affiant's home and pond. 
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14. Also, as already discussed in the affidavits filed in support of the plaintiffs' 
motion to access the disputed property, the "trail" that the defendants testified to at the hearing on 
the preliminary injunction being 18 inches in width was actually a roadway that is described as the 
perimeter road that runs the overall lcngth of the disputed property and borders the outskirts of the 
disputed property along the fence line. Your affiant does not want to represent to this Court that the 
perimeter road exactly parallels the fence line because the distance between the edge of the 
perimeter road and the fence line varies in depth at different points. 
15. The above-entitled Court will see that on Exhibit 3 the defendants have 
represented that the radio building is directly on tbe Monson survey line, but when that is viewed 
in person, the Court will find that it is not directly upon the Monson survey line, but is located a 
significant distance from the Monson survey line and fairly close to the perimeter road. Thus, the 
radio building is well between the Monson survey line and the fence line. Attached hereto as 
Exhibit "C" is a true and correct copy of Lease Agreement that was entered into by your affiant's 
grandfather in 1963 which gave Merrill Hart the leasehold right for an easement over and across 
your affiant's grandfather's premises for a "right-of-way for power lines and any road access" that 
would relate to radio building. The legal descriptio~i used on the attached Lease Agreement is, of 
course, that of the acreage that your affiant's grandfather owned, but the placement of the easement 
and radio building were upon the disputed property. Thus, reflecting your affiant's grandfather's 
belief and understanding that as far back as 1963 he thought he owned the land in questioil to the 
extent of granting others easements and leasehold interests in the disputed property. Also attached 
hereto as Exhibit " D  is a true and correct copy of the Agreement that was entered into by 
Merrill Hart and the County of Latah and City of Moscow wherein Mr. Hart agrees to erect a radio 
receiving and sending station which would be operated by the Latah County Sheriff's Office and 
the Moscow, Idaho Police Department. 
16. The history of this property in question begins in 1929. The Rogers' 
purchased their property in 1928 and your affiant's grandfather purchased his property in 1929. 
There is evidence that indicates that the fence was in existence when both parties purchased their 
respective properties. 
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17. Your affiant was born in 1947 and I have been upon the property every year j- ' 
of my entire life. Thughout  your affiant's memory, the fence line has always been the boundary 
as between the two properties. The perimeter road as depicted on the attachment (see Exhibit "A") 
has always been in existence to the very earliest of your affiant's memory. The fence line (as shown 
on the Monson survey on Exhibit "B") has been used as boundary for cattle, and to indicate to 
loggers, hunters, family, and others where the boundary of our property is and has been over these 
many years. 
The attached Exhibit "A" are photos talcell by Mr. Charles Brown on his visit to the 
property on July 20, 2005, but they are a true and accurate depiction of what the perimeter road 
looked like inMarch 2005,2002,1999,1995,1980, ald before with the exception that the perimeter 
road in these past years was even more pronounced and definite. We used the road in the past for 
motorized vehicles, for the removal of timber, for the removal of firewood, and for simple family 
visits which included a two wheel drive Audi on repeated occasions. The perimeter road depicted 
in the attached Exhibit "A" actually has more grass cover and growth than existed in the named past 
years, because it has not bee11 traversed since April 15, 2005, and thus the Exhibit "A" reflects 
spring and summer growth since then. Such growth would not be nearly as prominent in the past 
yeass due to our consistent use of the perimeter road. 
As the years evolved, the network of roads developed into the seamless, 
interconnectiilg road system that serves all of the property north of the fence line which is the 
subject of this dispute. There are no connecting roads crossing this fence line to the south. This 
network of roads came past our present home site and on up the ridge to a meadow which is now 
the site of our pond and continued on to the top of the ridge where it entered upon the disputed 
property and which I describe herein as the perimeter road. See Exhibit "B." 
In regard to the disputed property, logging took place by your affiant's family over 
the years, firewood wasremoved, care a id  maintenance of the perimeter road occurred, and care qld 
maintenance of the fence line in question also occurred. Cattle were run upon the disputed property, 
and, of course, the property north of the fence line in question. 
The radio building was built in approxilnately 1963 or 1964 and was used for many 
years thereafter, and it is still in existence today. Your affiant's family hunted upon the property in 
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question and gave others the permission to hunt upon the property north of the fence line which is 
being referred to as the disputed property in this litigation. 
18. Neither the plaintiffs' property nor that of the Roger's (the predecessor in 
title to the defendants) property was described for tax purposes in a metes and bounds description. 
Rather, just historic quarter section descriptions were used based upon old government surveys. 
19. In all of the years of our extensive use of this land prior to 2002 there has 
been no protest from anyone regarding any of our ownership activities, nor have any other parties 
conducted any of these ownership activities of logging, road building and maintenance, granting 
of leases or running of cattle upon the propexty north of the fence line which is the subject of this 
litigation. 
DATED on this 1st day of August, 2005. 
SUBSCRIBED AND SWORN to before me on this 1st day of August, 2005. 
( 
My commission expires on: 
/& -6- 20dd 
k 
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(- 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
\, 
mailed by regular first class mail, sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-41 90 - Schwam 
__ sent by facsimile, mailed by sent by Federal Express: 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
1 hand delivered 
to: Robert M. Magyar 
Magyar Law Finn 
201 North Main Street 
Moscow, ID 83843 
on this 1st day of August, 2005. 
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Charles A. Brown, Esq. 
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EXHIBIT "A" TO 
AFFIDAVIT OF CONSUELO J. WEITZ 
IN SUPPORT OF PEAIPJTIFFS' MOTION FOR 
RECONSIDERATION, dited August 1,2005 
Consisting of photographs A - 1 to A - 71 
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324 Main Street 
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208-746-9947 
208-746-5886 (fa) 
ISB # 2129 
CharlesABrom@cableone.net 
Attorney for PlaintiffsICounterdefendants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
Plaintiffs1 
Counterdefendants, 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
1 
1 
1 
) 
1 
1 
1 
1 
1 
1 Case No. CV 2004-000080 
1 
1 
1 
1 
1 
1 
1 ORDER DENYING DEFENDANTS' 
MOTION TO CLARIFY ORDER 
defendants having been represented by Andrew M. Schwarn, and oral argument having been heard, 
and the Court, having reviewed the file and record herein, hereby malces the followiilg ORDER: 
IT IS I-IEREBY ORDERED THAT said motion is hereby denied. h hv 
DONE IN OPEN COURT on July 18,2005, and DATED on this day o-C&&y, 
q f k , c \ G  
Johh R. Stenner 
District Judge 
CLERK'S CERTIFICATE OF MAILING 
I do hereby certie that a tme and correct copy of the foregoing was mailed, postage 
prepaid, to the following parties on the day of .It.@, 2005. 
Robert M. Magyar "&drew M. Schwan. Esq. 
Attorney at Law Schwasn Law Office 
P.O. Box 8074 514 South Polk Street # 6 
Moscow, ID 83843 Moscow, ID 83843 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
SUSAN R. PETERSEN, Clerk 
B~A- Depu 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
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"LF"" . - 3's" 
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SCHWAM LAW FIRM 
Andrew Schwam 111573 
514 South PoUc Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICounterplaintiffs: Greens, Shoolts and Castles. 
IN THE DISTRICT COURT OF T I B  SECOND JUDICIAL DISTRICT OF THE 
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& SONS, LLC, an Idaho limited liability ) 
company, ) 
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TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SI-IOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., ) 
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DEFENDANTSICOUNTERPLAINTFFS ' 
MEMORANDUM 
IN RESPONSE TO PLAINTIFFS' MOTION 
TO ALLOW PLAINTLFFS' EXPERT 
ACCESS TO THE DISPUTED PROPERTY 
W RESPONSE TO PLAINTIFFS' 
MOTION TO RECONSIDER 
MOTION TO ALLOW PLAINTIFFS' EXPERT ACCESS TO THE DISPUTED PROPERTY. 
1. A SURVEY BY PLAINTIFFS IS PREMATURE, AND WILL CAUSE DAMAGE 
TO DEFENDANTS' PROPERTY. Plaintiffs offer no valid reasonwhy their expert needs to survey 
anything upon the properly owned by Defendants at this time. Plaintiffs have claimed that they 
should be given title to three precisely described parcels. The affidavit of Ron Monson and the 
Court's own observations will show that the original fence has disappeared in places and cannot be 
surveyed. A n  effort to locate what does not exist will cause damage to defendants' property without 
helping plaintiffs' case. A survey of the alleged "roadway" could only be required if the Plaintiffs 
prevail in their prescriptive easement claim, Should Plaintiffs prevail in their easement claim the 
court will have to decide the width, path, and uses of any easement, so any survey done now will be 
premature and a likely waste of effort with unnecessaly damage. If and only if plaintiffs prevail on 
the easement claim might a survey become necessary. Plaintiffs have already caused damage to 
Defendants' property, as the Court will see upon its examination of the property. Defendants aslc the 
Court to not permit this additional and further damage by Plaintiffs. 
2. A SURVEY W O L V E S  COSTS AND DAMAGES THAT MAY BE AVOIDABLE. 
Should Plaintilfs not prevail, the costs and legal fees associated with the requested survey will not 
need to be incurred by either Plaintiffs or Defendants. 
3. IMPOSSIBILITY OF SURVEY. It is impossible to survey the path of the oripinal 
lnomf inw nfthe " 1 1 1 ~ n ~ r l  r n n r l ~ ~ i o ~ : '  nr tho "-Id fmnal;nnn Th;" jo ,.lntorl h ~ ~ l ? - ~ ~ l r l  D hKnnn-, ;.. 1.:- 
their claims, do they plan to cliange their claims a month or so before trial? 
4. IT IS UNLDKE:LY TELAT PLAINTIFFS WILL PREVAJL. Because it is unlikely that 
Plaintiffs will prevail at the trial of this matter, Defendants aslc the Court to defer the costs and 
damages that will certainly occur as a result of such a survey until Plaintiffs prove their case. 
MOTION TO RECONSIDER. 
Plaintiffs have provided no new information to justify reconsideration of ihe Court's Order 
Denying Plaintiffs' Motion to Amend Complaint andReply to Counterclaim. Plaintiffs will never be 
able to prove Adverse Possession because of a lack of a substantial enclosure, their failure to pay 
taxes levied upon the property claimed, and their failure to maintain exclusive use. The affidavit in 
support of reconsideration presents nothing new with regard to either the claim of Adverse 
Possession or the claim of Equitable Estoppel. The Motion to Reconsider is just an unsupported 
request that the Court change its mind. 
Defendants have filed affidavits of Ronald P. Monson, Todd A. Green and Steven R. Shoolc 
in support of this Memorandum. 
Leave of Court is requested to permit DefendautsICounterplaintiffs to argue at the Hearing of 
Plaintiffs' Motions, and to produce testimony and evidence. 
DATED this 12" day of August, 2005. 
" 
CERTLFICATE OF SERVICE 
I hereby certify that on this 12" day of August, 2005, I caused a true and correct copy ofthe 
foregoing MEMORANDUM to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Robert M. Magyar 
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US.  Mail a/ pt e w K E S  
00 Facsimile W/O p l&ru6&5  ( ) Hand Delivery 
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AFFIDAVIT OF TODD A. GREEN 
IN RESPONSE TO PLAINTIFFS' 
MOTION TO ALLOW PLAINTIFFS' 
EXPERT ACCESS TO THE DISPUTED 
PROPERTY 
IN RESPONSE TO PLAINTIFFS' 
MOTION TO RECONSIDER 
3. I have read the August 1,2005 affidavit of Consuelo Weitz, and offer the following 
comments regarding that affidavit, and in particular the paragraphs indicated below. Mrs. Weitz' 
affidavit mischaracte~izes and misquotes me, distorts my previous sworn statements, and attempts to 
create a false inference that I was nntnrthful. 
4. Because of the April 12, 2005 affidavit of Collsuelo Weitz filed herein, the 
attachments thereto and argument and testimony at tile Preliminary Injunction hearing, the 
submission of this matter to mediation before Judge Icerrick, and the MOTION AND 
STIPULATION TO AMEND FIRST PRETRIAL ORDER R£?: DEFENDANTS WITNESS 
DISCLOSURES, the Court is well aware that settlement negotiations took place in this matter, and 
settlement proposals were made. 
5. Paragraphs 3 - 10. I meant exactly what I said in my Jnne 20,2005 affidavit. I have 
never claimed or alleged that no settlement proposals were ever made by Plaintiffs (see paragraph 4 
above). However, at the end of our very last settlement conference, we were promised by the 
Plaintiffs that if we delayed the preparation of our case (specifically to keep our costs down), the 
Plaintiffs would have a family meeting the following weekend (while in the Midwest attending a 
relative's graduation), and get baclc to us the next week with a settlement proposal. We never 
received that specifically promised new settlement proposal, and that is what I said in my affidavit. 
Instead of a settlement proposal, we received proposed additions to the Plaintiffs' witness lists, and a 
supports my sworn statements in both my previous and current affidavits. 
7. Paragraphs 11 - 15. I never made representations to the Court as alleged in these 
paragraphs. Each time I gave my best estimate as to distance, it was just that, my best estimate. I 
further explained to the Court how I arrived at my estimates. I never claimed that "the old radio 
building and cedar utility pole, the tree posted with metal line sign, and a portion of an old derelict 
fence line on the surveyed boundary (marked by Harold Osbome) were all located directly upon the 
Monson Survey Line" as claimed by Mrs. Weitz in her affidavit. The scale of the referenced 
"Exhibit 3", the notation upon the Exhibit that it was not to scale, and my own testimony regarding 
the approximatelocations of these particular items refutes this claim by Mrs. Weitz. 
8. Paragraph 14. At the time Ipurchasedmy property from Rogers, much of the entire 
path traversing the disputed property .from the east to the west loolced like a single traclc trail. The 
remainder loolted like a grassy path of varying width. The path was impassable in places because of 
heavy brnsh and windfall. It was only after the path had been bulldozed that it loolced like the dirt 
road depicted in the photographs attached to Mrs. Weitz' affidavit, rather than a single traclc trail or 
grassy path. 
9. Paragraph 17. Without agreeing that the location or number of "roads" that are 
depicted on "Exhibit B" of Mrs. Weitz' affidavit are correct as of this date, I can state that some of 
those "roads" did not exist, or were so overgrown they were not noticeable, when I purchased my 
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DATED this 12'" day of August, 2005. 
Todd A. Green 
AND SWORN before me this 12" day of' August, 2005. 
.'I.-'%WW- 
Notary Public in and f'o@state of Idaho, 
residing in Moscow, Idaho. 
My Commissioil Expires: 05-05-09 
CERTIFICATE OF SERVICE 
I hereby certify that on this 1 2 ~ ~  day of August, 2005, I caused atrue and correct copy ofthe 
foregoing AFFIDAVIT to be served on the followi~lg in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
@ U.S. Mail 
60 Facsimile 
( ) Hand Delivery 
mA 
Robed M. Magyar 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
S C H W M  LAW FIRM 
Andrew Schwam #I573 
514 South Pollc Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantslCounterplaintiffs: Greens, Shoolcs and Castles. 
IN THE DISTRICT COURT OF TI-IE SECOND SUDICLAL DISTRICT OF THE 
STATE OF IDAI-IO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, ) 
PlaintiffslCounterdefendants, 1 
v. 1 
1 
TODD A. GREEN and TONIA L. G ~ E N ,  ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOIC, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
1 
DefendanlsICo~tnterplaintiffs. 1 
1 
Case No. CV-04-000080 
AFFIDAVIT OF STEVEN R. SHOOK 
IN RESPONSE TO PLAJNTIFFS' 
MOTION TO ALLOW PLAINTIFFS' 
EXPERT ACCESS TO THE DISPUTED 
PROPERTY 
IN RESPONSE TO PLADJTIFFS' 
MOTION TO RECONSIDER 
3. I have read the August 1,2005 affidavit of Consuelo Weitz, and offer the following 
comments regarding that affidavit, and in paticular the paragraphs indicated below. Mrs. Weitz' 
affidavit mischaracterizes and misquotes me, distorts my previous sworn statements, and attempts to 
create a false inference that I was unwthful 
4. . Paragraphs 11 - 15. 1 never made ~epresentations to the Court as alleged in these 
paragraphs. Each time I gave my best estimate as to distance, it was just that, my best estimate. I 
further explained to the Court how I arrived at my estimates. I never claimed that "the old radio 
building and cedar utility pole, the tree posted with metal line sign, and a portion of an old derelict 
fence line on the surveyed boundary (marked by Harold Osbome) were all located directly upon the 
Monson Survey Line" as claimed by Mrs. Weitz in her affidavit. The scale of Gie referenced 
"Exhibit 3", the notation upon the Exhibit that it was not to scale, and my own testimony regarding 
the approximate locations of these particular items refutes this claim by Mrs. Weitz. 
5. At the time I purchased my property from Green, approximately 40 to 45% of the 
entire path traversing the disputed property from the east to the west looked like a single traclc trail. 
The remainder loolced like a grassy path, in some cases wider than others. It was only after the path 
had been bulldozed that it loolced like the dirt road depicted in the photographs attached to Mrs. 
Weitz' affidavit, rather than a single traclc trail or grassy path. 
6 .  Paragraph 17. Without agreeing that the location or number of "roads" that are 
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property north of the disputed fenceline, I saw no evidence of such a"systemN when lpurchased my 
property from Green. 
8. Paragraph 14. At the time I purchased my property from Green, the alleged 
"roadway" was not a roadway at all, and for at least 40 to 45% of it's entire length, loolced like a 
single track trail, impassable in places because of heavy brush arid downed trees. 
DATED this 12" day of August, 2005. 
Steven R. Shoolc 
AND SWORN TO before me this 12" day of August, 2005. 
Notary Public in and foglikstate of 
residing in Moscow, Idaho. 
My Coinmission Expires: 05-05-09 
'Idaho, 
CERTIFICATE OF SERVICE 
I hereby certify that on this 12" day of August, 2005,I caused a true and coirect copy of the 
foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
T -..i:n+,r m 0 7 ~ n 1  
( ) Overnight Mail 
U.S. Mail 
Facsimile 
/ \ nei<.ra-. 
MAGYAR LAW FIRM 
Robert M. Magyar 111667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
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(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwarn 111573 
514 South Pollc Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICounterplaintiffs: Greens, Shoolcs and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, 
1 
PlaintiffslCounterdefendants, 1 
v. 1 
) 
TODD A. GREEN and TONIA L. GREEN, ) 
l~usband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOIC, ) 
DANLAlL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANI( N.A., 1 
1 
DefendantsICounterplaii~tiffs. 1 
> 
Case No. CV-04-000080 . , 
AFFIDAVIT OF RONALD P. MONSON 
IN RESPONSE TO PLAINTIFFS' 
MOTION TO ALLOW PLAINTIFFS' 
EXPERT ACCESS TO THE DISPUTED 
PROPERTY 
IN RESPONSE TO PLAINTIFFS' 
MOTION TO RECONSIDER 
3. I conducted the Record of Survey for Todd Greeil within the SE % of Sec. 8, T40N, 
R5W, BM., which I filed for record in Latah County, Idaho, on January 22,2003 under Recorder's 
Fee No. 472606. 
4. Attached hereto as "Exhibit 1" is a photograph that I took on July 25,2005. This 
photo is taken while I was standing upon Weitz property, loolcing South across my surveyed 
boundary near the Northeast corner of the property owned by Todd Green. This photo shows a road 
leading ~out 'h into the Green property after the path had been bulldozed sometime in the fall of 2002. 
I have circled this road leading South in red on Exhibit 1. 
At the time I was upon this property to conduct the survey for Todd Greenin the summer and 
fall of 2002, before the bulldozing, the path leading South from the wide area in the foreground of 
this photo loolced nothing like it is depicted in the photo attached as Exhibit I. The wide area in the 
foreground of Exhibit 1 did exist, and appeared to me to be a maintained tuvnaround area for anyone 
traveling South upon an access road leading up from the Weitz property to this spot. While the 
access road from the Weitz property to this spot was well maintained, it stopped at this turnaround. 
The path continuing Soutll into the property owned by Green was only maintained as a single track 
trail at this point, not the dirt road as depicted in Exhibit 1. 
At the time of my survey, this path leading South into the Green property loolted more like 
the path shown in the photo attached hereto as "Exhibit 2". Exhibit 2 is a photograph that I took on 
fall of 2002, prior to the path being bulldozed. 
5. When I attempted to travel upon the path leading South in Exhbit I in the summer 
and fall of 2002 (traveling West across the Northern portion of the Green property), the first 500 feet 
or so of that path loolced like the path shown in Exhibit 2 - a single traclc trail. I was unable travel 
upon the path in my 4-wheeler ATV because the it was obstructed by logs, brush and blow-downs. 
6 .  At the time of my survey in 2002, approximately 40 to 45% o'f the entire path 
traversilig the disputed property &om the east to the west loolced like the path depicted in the photo 
attached as Exhibit 2 - a single track trail. It was only after the path had been bulldozed that it 
loolced like the dirt road depicted in Exhibit 1, rather than a single traclc trail. 
7. At the time of my survey in 2002, the portion of the east - west trail traversing the 
disputed property that was not a single traclc trail was for the most part a grassy path, much narrower 
than the bladed path is today. 
8. In the fall of 2000 someone "wallc&" a bulldozer through the now disputed property 
and removed downed trees bloclcing the trail. The path changed somewhat ii-om the treads. But there 
was no real blading. When I saw the propem'again on July 25,2005, I saw that what had been a 
path was now bladed deeply into a bulldozed did road. 
9. When I conducted my survey in the summer and fall of 2002, the "disputed fenceline" 
did not exist. Other than a single wire strand approxiinately 20 feet long between two trees, the old 
,? i ..-..... i . 1 '  r , . , . , . - e n ,  ,. ..... . 
11. After these fence remnants began to appear, and after tallcing with Todd Green, I 
decided to mark the approximate location of some of the old fence remnants. 
12. Because I felt the downed fence remllants did not ill any way indicate a boundary, the 
points I used to represent the fence remiants line were approximate, to the accuracy of +I- 10 feet. 
In comparison, the true surveyed boundary line is located to an accuracy of 0.1 foot. 
13. Although a contiiiuous line is shown upon iny Record Of Suvvey for Todd Green, it 
can not accurately represent a fenceline because long portions of fence remnants have disappeared 
completely. 
14. Because the fence remnants that remain show that the fence zigzagged over short 
distances and curved over long distances, it was impossible for me to represent the fence remnants' 
original location because missing long intervals would require guessing as to original zigzagging and 
curving. I would be impossible for me to accurately locate it now by a survey, and it is my opinion 
that the old fence line can not be relocated. 
15. With the benefit of hindsight, it was amistake for me to connect my few located fence 
remnants and show a continuous fence line on my survey. 
16. It is my practice that when something alerts me to the possibility that someone may 
male an occupational claim against real property, I put a waning to that effect upon the survey itself 
During my survey worlc for Todd Green, nothing alerted me that such a warning was warranted. I 
. .. . . . . .  . . . - , ... , * . . ,. 
the disputed property, and it was colnpletely overgrown.with blow-downs and brush, and was 
impassable. During my visit to tlie property on July 25,2005 I saw 3 access roads from the Weitz 
property, which are now wide and well maintained. 
19. 1 have read the August 1,2005 affidavit of Consuelo Weitz, and offer the following 
comments regarding paragraph 17 of that affidavit. Without agreeing that the location or number of 
"roads" that are depicted on "Exhibit B of that affidavit are correct as of this date, I can state that 
some of those "roads" did not exist, or were so overgrown they were not noticeable, when I did the 
Green survey work in the summer and fa11 of 2002. The "roads" shown on the Green property did 
not loolc like roads at all, and varied from a single traclc trail (see Exhibit 2) to a wide, grassy path. It 
is a distortion to draw all of the "roads" shown in that "Exhibit E" with the same thickness of line, 
which infers they all existed at tlie time of my survey, and that they were all of equal "road-lilte" 
quallty. It is my opinion that "Exliibit B provides an inaccurate representation of what the roads 
and paths loolced like in 2002, as well as today. Some of the roads shown in "Exhibit B are not in 
the correct location today. 
Contrary to the claim in paragraph 17, there is at least one place in the eastern portion of the 
Green property where what appears to be a cattle chute crosses the fence remnants, connecting the 
Green property to the South of the fence remnants to the Green property to the North of the fence 
remnants, and this "chute" is recognizable in early aerial photographs of the disputed property. 
c-...- .rr* -..- :.L ...-.. ,.u-,.~,.~ &,.+E.- i\ I 1 qnnc - r~a- . . :+  + ---.,-* + 
and 1 did see at least one trail crossiilg to the South of the disputed line. Any inference that the 
"seamless interconnecting road system" depicted in "Exhibit B" existed in the summer and fall of 
2002 is not true. 
Because the trail that existed in 2002 has now been bladed into a wider road, obliterating the 
original path, it would now be impossible for me to s m e y  the width and line of the original path X 
saw in 2002. 
20. 1 offer the following comments regarding paragraph 14 of the August 1, 2005 
affidavit of Consuelo Weitz. At the time I was surveying Green's propel-ty in the summer and fall of 
2002, the alleged "roadway" was not aroadway at all, and for at least 40 to 45% ofit's entire length, 
looked similar to the single track trail depicted in Exhibit 2 attached hereto, impassable ill places 
because of heavy brush and windfall. 
21. It appears that someone cleared trees on the approximate westem ?4 of the true 
surveyed boundary between the Weitz and Gree~dShooldCastle properties on or near the hue 
boundary. It is my opinion this shows that ill the past someone had no trouble finding the true 
boundary between these properties at that location. 
22. When I surveyed this property for Todd Green I observed the pink corner marker and 
one witness tree that marked the % comer and true boundary between the Weitz and Green 
properties. 
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WORN TO before :me this 10" day of August, 2005. 
W& ML,.p%V-- 
Notary Public in and fo&& State of Idaho, 
residing in Moscow, Idaho. 
My Commission Expires: 05-05-09 
CERTIFICATE OF SERVICE 
I hereby certify that on this 12" day ofAugust, 2005, I caused a true and correct copy of the 
foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
r n ~ k k m -  
Robert M. Magyar 
( ) Overnight Mail 
(& US. Mail tJ/ P I C F ~ ~ ~  
( ) Facsimile td) s PI 
( ) Hand Delivery 


Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lowiston, ID 83501 
208-746-9947 
208-746-5886 ( f a )  
ISB rY 2129 
CharlesAarown@cableonc.net 
Attorney for PlaintiffslCou1~terdefendants. 
IN TI% DISTRICT COURT OF THE SECOND KJDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAI-I 
GEKALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife 1 
and WEITZ & SONS, LLC, an 1 
Idaho limited liability ) 
company, 1 
) 
Plaintiffs1 1 
Co~nterdefendants~ ) 
1 
VS. j Case NO. cv 2004-000080 
TODD A. GREEN and TONIA L. 
) 
1 
GREEN, husband and vvife, ) 
STEVEN R. SHOOK and MARY E. 1 
SILVERNALE SHOOK, DANIAL T. ) PLAINTIFFSMMOTION FOR 
CASTLE and CATHERINE C. ) PERMISSION TO GO UPON 
CASTLE, and U.S. BANK N.A., DISPUTED PROPERTY BY 
1 MR. BRO\&W ANT) PLAINTIFFS' 
Defendants1 1 'WITNESSES 
,-. L--,-!-L:rx" \ 
for Mr. Brown to go upon the disputed property at different tinlcs wit11 no more thm two witnesses 
at any given time in order to allow the witnesses to view the premises and rekesh their memories 
in regard to the disputed property. (This motion contemplates that neither Mr. Brown nor the 
witnesses would bc traveling in or upon a motorized vehicle of any nahlre.) 
Oral argument is requested. 
DATED on this 15th day of August, 2005. 
m~ C ~mlrrles A. Brown 
Attorney for PlainfiZfsiCo~luterdefenda~s. 
I, Charles A. Brown, hereby certify that atrue and correct copy ofthe foregoing was: 
- mailed by regular first class mail, - sent. by facsimile only 
and deposited in the United States to: 208-892i8030 -Magyar 
Post Office 208-882-4190 - Schwam 
sent by facsimile, mailed by - senl. by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
h a d  delivered 
to: Robert M. Magyar 
Attorney at Law 
201 North Main Street 
Moscow, ID 83843 
An& M. Schwam, Esq. 
Sclwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 15th day of August. 2005. 
Charles A. Brown 
Attorney at Law 
324 Main Sweet 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB 8 2129 
CharlesN3rown@cableone.net 
Attorneys for PPlaintiffsiCounterdefendants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF TDAHO, IN AND FOR THE COUNTY OF LATAFT 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
YS. 
TODD A. GmEN and TONlA L. 
GmEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNRLE SHOOK, DANTAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
j 
1 
1 
1 
1 Case No. CV 2004-000080 
1 
j 
) PLAINTIFFS' BNEF n\r SUPPORT OF 
1 MOTION FOR W,CONSIDEMTION 
1 OF ORDER DENYING PLAINTIFFS' 
. *,-.-......-- . . ,.".,.-. A-. ,." . "  ..... ..- 
COME NOW the phintiffs above named by and through their attorney of record, 
Charles A. Brown, and submit this memorandum of law in support of the Plaintiffs' Motion for 
Reconsideration of Order Denying Plaintiffss' Motion to Ainend Complaint and Reply to 
Counterclaim (and the affidavits filed in support there09 and also in support of the Affidavit of 
Consuelo J. Weitz in Support of Plaintiffs' Motion for Reconsideration of Order Denying Plaintiffs' 
Motion to Amend Complaint and Reply to Counterclaim also filed herein. 
I. 
INTRODUCTION 
Plaintiffs moved to amend their Complaint to add an adverse possession claim. The 
Cout denied plaintiffs' xilotion. Because plaintiffs perllaps did not adequately a-ticulate the 
standards applicable to their motion, or the legal and factual basis for their. adverse possession claim, 
plaintiffs have moved for reconsideration. 
11. 
ARGUMENT 
A. Authority to  Reconsider. 
Courts areunderstandably sometimes hesitantto reconsidartheir decisions. 1-Iowever, 
reconsideration is often tile most efficient avenue for correcting a mistalcen perception of the law or 
facts. It is muell more efficie~it, for example, to correct a mistdcen denial o fa  motion to mend 
before &id than after an appeal. See, e.g., Tllomas v. Medical Center, 138 Idaho 200,61 P.3d 557 
(2002); Ch l  H. Christensen Family Tmsl v: Cl~ristmsen, 133 Iddio 866, 993 P.2d 1197 (1999); 
Idaho Schoolsfor Eaual Educational Ounortunitv v.  Idaho State Board of Education, 128 Idaho 276, 
912 P.2d 644 (1996); and Clark v. Olsen, I. 10 Idaho 323,715 P.2d 993 (1986)(all re\lersi:~g orders 
denying motions to amend). 
For that reason, Idaho Rule of Civil Procedure I I(a)(2)@) provides: "A motion for 
reconsideration of any interlocutory order of the trial court may be made at any time before ently of 
judgment.. . ." 
B. Standards Applicable to Motions t o  Amend. 
Idaho Rule of Civil Procedure 15(a) provides that leave to amend a complaint "shall 
be freely given when justice so requires . . . ." The Idaho Supreme Court has held that: 
The hvin purposes behind the rule are to allow claims to be 
determined on the merits rather than on technicalities, and to make 
pleadings serve the limited role ofproviding notice of the nature of 
the claim and the facts at issue. Clarkv. Olsen, 110 Idaho 323,326, 
715 P.2d 993,996 (1980. 
Carl H. Christensen Familv Trust, 133 Idaho at 871,933 P.2d at 1202. In keeping with those "ttwin 
purposes" - and with the plain lznguage of the Rule -the Idaho Supreme Couut has hcld: "[Iln the 
interest ofjustice, district courts should favor liberal grants of leave to amend a complaint." 
v. Hines, 129 Idaho 847, 853, 934 P.Zd 20,26 (1997). 
Of course, the decision concerning whelher to allow an amendment is discretionary. 
Thomas, 138 Idaho at210,61 P.3d at 567; Carl H. Christensen Family Trust, 133 Idaho at 871.933 
P.2d at 1202; &, 129 Idaho at 853, 934 P.2d at 26; Idaho Schools for Equal Edclcational 
O~oortunity, 128 Idaho at 284,912 P.2d at 652. However, that discretion must be exercised within 
the bounds of the plain language and purposes of the Rule asld the Idaho Supreme Court's 
interpretation of the Rule: 
"If the underlying facts or circumstances relied upon by a plaintiff 
may be a proper subject of relief, he ought to be &Forded an 
opportunity to test his claim on tile merits. In the absence of any 
apparent or declared reason-such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure tldiciencics 
by amendments previously allowed, undue prejudice to the opposing 
party by virtue of the dlowance of the amendment, futility of 
amendment, etc.--the leave sought should, as the rdes require, 'be 
freely given."' 
Clark, 110 Idaho at326,715 P.2d at 996 (1986),q~olingFonanulv Davis, 371 U.S. 178.182.83 S. 
Ct. 227,230,9 L. Ed.2d 222 (1962). Furthermore: 
Because the diskict court improperly considered the snfficiency of 
the evidence, it abused its discretion in denyingthe plaintiffs' motion 
to mend. 
Carl H. Christensen Familv Trust, 133 Idaho at 872,933 P.2d at 1203. 
C. The Motion to Amend Should be Granted. 
1. There is no evidence of undue dels~y, bad faith, (tilatory motive, reneated 
failurc to  cure deficiencies or undue nreiudice, 
Adverse possession has been the veritable "elephant in. the room" since before this . 
case was filed. Defendants Todd A Green and Steven R. Shoolc have both subnliited Affidavits 
stating: "Before Plaintiffs (herein Weitz) ever filed a lawsuit in this niatter, Consuelo J. Weitz, olle 
of the Plaintiffs, told me ha t  they (Weitz) had adversely possessed my land up to the 'fence' they 
claimed existed." (Green and Shoolc Affidavits, 1J's 3). 
The original Complaint is replete with allegations typical of adverse possession 
claims - i.e., intentional, open, notorious, continuous and hostile .possessiol> for nlore tl~an five 
years. Idaho Code § 5-210; andNelson v. Warner, 108 Idaho 570,700 P.2d 973 (Ct. App. 1985). 
The Complaint alleges: the disputed area was fenced in 1929 (7 10); a road was col~s.h-ucted in the 
disputed area by plaintiffs' predecessors in title by 1967 (7 11); the road has been continuously used 
and maintained by plaintiffs and their predecessors forhunting, hilcing, motorcycling, snowmobiling, 
logging and vehicular access (9 15); the plaintiffs have ha~~es ted  firewood from the disputed area 
on a fkequent and continuing basis (7 16); plaintiffs and their predecessors have logged portions of 
the disputed area (7 18); plaintiffs predecessors have leased a portion O F  the disputed area (7 20); 
plaintiffs have gated and fenced a portion of the disputed area to keep intruders .from trespassing 
(7 21); plaintiffs and their predecessors have exercised dominion and control over the disputed area 
since 1929 (7 32); and defendants never protested. (Ys 17, lS and 21). Indeed, the 
Complaint, as written, lacks only the phrase "adverse possession" because it is, in all other respects, 
an adverse possession complaint. 
rncntionzd aclverse possession LillGs coi~mcnts to the C o w  mw1y timcs. (k pp. 12 to 274 of the 
Transcript of Proceedings on the Preliminary Injunction Hearing on April 15,2005). 
Clearly, therefore, this is an adverse possession case and the defendants know jt and 
always have known it. , Defendants cannot claim surprise - other than surprise that i t  was not 
expressly referenced in the original Complaht as they expected. DeFeridants cannot claim undue 
prejudice: the trial is still two months away, discovery is not yet closed, and the evidence supporting' 
the claim has been h ~ o w n  to them at least since tbe prcliminiuy injxu~ctioil hearing (if not before). 
And - as evidenced by the brief submitted in opposition to the Motion to Amend - defendants have 
L. aw. already researched th- 1 
Defendants also have not, and cannot, claim bad faith or dilatory motive. While it 
is true that adverse possession was not expressly referenced in the original Complaint, there is no 
evidence that the omission was an conscious effort to "sandbag." 
Plaintiffs' present attorney believes that the adverse possession claim should be 
explicitly raised. Under Rule 15(a) and Idaho case law, there is no I-eason to deprive the plaintiffs 
of the benofit of their current attorney's judgment. Again: "If the underlying facts or circumstances 
relied upon by aplairmtiffmay be aproper subject of relief, he ought to Be afforded an opportullity 
to test his claim on the merits." ', supra. 
2. The Complaint, as Amended, would State a Valid Adverse Possession 
As mentioned, the original Complaint sets fort11 the essential faclx~al allegations 
necessary to state an adverse possession claim. The proposed arnendrnent simply ties a lcgal bow 
around what is already there: 
51. Plaintiffs restate the above allegations as if fully set 
forth here. 
52. That the plaintiffi or their predecessors in title have 
fully and cornplately satisfied the statutory 
r o n ~ ~ ; m m - n t c  n f  Trlshn CnAe cect inn  C-7in onrl :tc 
nlose allegations, couplcd with the factual allegations made elsewhere i n  the Con~pIaint, state a 
valid claim for adverse possession. Stati~lg a valid claim is all plainriffs need do at ?kithis point. This 
is a pleading issue, not a proof issue. 
Defendants have nonetheless argued that the anlendment should be denied because 
it is futile - because, the evidence (as defendants interpret it) is insufficient to support the claim. 
Again, however, the court is prohibited from evaluating the sufficiency of the evidence at this stage. 
Carl. R. Christensen Familv Trust, 133 Idaho at 872,933 P.2d at 1203. 
Furthermore, if defendants are correct, then their opposition to the anxdment is 
inational: if they are right - if the evidence truly is insufficient to support 'rile claim- it would make 
more sense to try the claim and win than to fight the amendment ai~d risk reversal on appeal and a 
new bial. 
Defendants' attorneys are not irrational. They are fighting the amendment because 
the adverse possession claim is well-founded in both fact and law and they fear that if ihe 
amendment is allowed, they will lose: They fear it because they shoultl, 
Idaho Code $5 5-209 and 5-210 provide, in pertinent part: 
5-209. Possession cnder oral claim of title,--Where it appears that 
there has been an actual continued occupation of land, uader a claim 
of title, exclusive of any other right, but not founded upon a written 
instrument, judgment or decree, the land so actually occupied, su?d no 
other, is deemed to have been held adversely. 
5-210 Oral claim --Possession dcfincd -- Payment of taxes. 
For the purpose of constituting an adverse possession, by a person 
claiming title not founded upon a written inslrumenf, judgment or 
decree, land is deemed to have been possessed and occl'pied in the 
follou4ng cases only: 
(1) Where it has been protected by a substantial enclosure. 
(2) Where it has been usually cultivated or improved 
peruons, fl~eir~rcdcocssors md grantors, have paid d l  +he taxes, state, 
county or municipal, which have been levied and assessed upon such 
land according to law. . . . Provided fbther, that for purposes of 
establishing adverse possession pursuant to this section, a person 
claiming adverse possession must present clear and convincing 
evidence that the requirements of subsection (1) (2) oTLhis section 
have been met. (Underlining added). 
Idaho's appellate court's have further described the possession element as "open. notorious, 
continuous and hostile." Nelson. 108 Idaho at 574, 700 P.2d at 977. Thus, adverse possession 
requires: 1) open, notorious, continuous and hostile possession for five years; 2) an enclosure o* 
cultivation/improvement; and 3) the payment of taxes. 
Here,there are ample allegations in the Complaint - and, for that matter, facts in the 
record - establishing open, notorious, continuous and hostile possessiol~ for five years. See, supra 
p.4. Indeed, defendants do not seriously dispute that there is sufficient evidence to support that 
clement of the claim. Instead, they simply 'ay to put a different spin on the evidence- i t . ,  they argue 
that plaintiffs and their predecessors used the land permissively. Again, however, evidence 
evaluation is prohibited in the context of a motion to amend. Plaintiffs note also: 
[Olnce continuous possession for the prescriptive period is proven, 
aprcsurnption that the possession was adverse arises. CJ Slecklein v. 
Monlgomery, 98 Idaho 671, 570 P.2d 1359 (1977) (concen~ing 
easements by prescription). The burdelithen shifts to the other party 
to prove that the possession was under "license, indulgence or special 
contract inconsistent with a claim of right." Id. at 674, 570 P.2d at 
1362 (quotingEagle Rock Gorp. v. Idnrnoni Hotel Co., 59 Idaho 413, 
431, 85 P.2d 242,24-9 (1938)). 
Nelson 108 Idaho at 574,700 P.2d at 977. 
Defendants also contend that plaintiffs cannot prevail on lrhe adverse possessionclaim 
because the "enclosure" was in disrepair and had not been maintained ill recenl years. That 
argument cannot defeat the adverse possession claim, "The requirements vof inclosure and 
I r 7 .  7 r. ==  c .,,o : u - . . : . . L l . -  >:-: ..-.. !-.. .~ ., !..:~. " ~cc-:-u>..,- :A%&. 
renlovd, dilXowing thc building of the radio station, allowing the coastruction of the power line 
connecting the radio station with the WWP powex grid, allowing the usage of the radio station by 
others, andmaintenance. The plaintiffs and their s e n d s  also made extensive recreational use of the 
disputed property by various forms: riding motorcycles, snowmobiles, :ind four-wlleelers, driving 
cars and pickup lnlcks on the perimeter road, wallang lo the fence line to enjoy the views of 
Moscow, hiking throughout most of the disputedproperty south oftile perimeter road, especially on 
the Castle and Shookparcels, and also went cross-country skiing and snow-shoeing on the perimeter 
road. 
Additionally, it does not matter wl~etller or not the fence is cun-ently in a state of 
disrepair. What matters is that for a period of at least five continuous years sometime in the past, 
the fence existed. Pilcher v. Daliel, 1 15 Idaho 79,764 P.2d 446 (Ct. App. 1988)(upholding a finding 
of adverse possession based on a fence which existed in the past but which no longer existed). In 
addition, Lindpren v. Martin, also disposes of the defendants' argument that the fence in 
question has to be "consmcteP by the plaintfffs herein. Li~idaen cleariy stands for the proposition 
that the adverse possessor need merely maintah and repai~ the fence inqu.estion for any given 5-year 
time period. 
Defendants also ague that plaintiffs cannot prevail on tlie adverse possession olaim 
because plaintiffs cannot show that they paid taxes on the propeiy in question. With respect to the 
payment of taxes requirement, Idaho's appellate court's have held: 
Idaho Code $9 5-210 requires actual payment of taxes assessed with 
regard to the disputedproperty. See Trappett v. Davis, 102 Idaho 527, 
530,633 P.2d 592,595 (1981); Fry v. Smilh, 91 Idaho 740,741,430 
P.2d486,487 (1967); PThYhlte v. Boydstun, 91 Idaho 615,622,428 P.2d 
747,754 (1967); Larsoav. Lindsay, 80 Idaho242,248,327 P.2d 775, 
779 (1958); Balmer v. Pollak 67 Idaho 494,496,186 P.2d 217,218 
(1947). However, the Idallo Supreme Court has adopted a liberal 
construction ofthe payment of taxes requirement imposeti by statute. 
Flynn v. Allison, 97 Idaho 618, 620, 549 P.2d 1065, 1067 (1976j 
(citing Standall v. Teazer, 96 Idaho 152, 525 P.2d 347 (1974)). 
The lot numbcx exception states: "p]n the case of boundary disputes 
between contiguous landowners, where one laudowner czm establish 
continuous open, notorious and hostile possession of an adjoining 
strip of his neighbor's land, and taxes arc assessed by lot number or 
by government survey designaLion, rather rkan by mebe3 and bounds 
desc~iplion, payment of taxes on the lot within which the disputed 
tract is ellclosed satisfies the tax payment requirement'of the ... 
statute." Roaricv. Banfley, 139 Idaho 793, 86 P.3d 507 (2004) (citing 
Scottv. Gublel; 95 ldd10441,443-44,511 P.2d258,260-61 (1973)). 
l 3 e  reason behind the lot number exception is that " w h e ~ ~  taxes are 
assessed according to some generic description, 'it is impossible to 
determine from the tax assessment record the precise c1uantum of 
propem being assessed.' " Saxter v. C m e y ,  135 IIdallo 166, 171, 16 
P.3d 263,268 (2000) (citing Flynn v. Allison, 97 Idaho at 621,549 
P,2d at 1068). 
Thus, the "lot number" exception applies in cases involving contiguous properties where taxes have 
been assessed based on lo1 number or government survey rather than on a physical inspection or 
measurement or by metes and bounds. When the "lot number" excep.tion applies, t l~c  payment of 
-taxes requirement is satisfied where the adverse possessor has paid the taxes onhis lot or parcel, and 
rhe taxes on the disputed properly have been paid by the neighboring laadowner. Roark v. Bentlex 
139 Idaho 793,796-797, 86P.3d 507,510-51 X (2004). The evidence in this case will show that is 
exactXy the situation involved here - aItl~ough, again, the actual evidence is i~mlevant in the context 
of a motion to amend. 
Defendants' reliance on Baxler V. Craney, 135 Idaho 166, 16 P.3d 263 (2000) is 
misplaced. In the "lot number" exception was found inapplicable because taxes were 
assessed and paid based on a clear description of the disputed parcel rather than a generic lot or 
government survey description. That is not tho case here. !he tax assessment notices attacl~ed 
hereto as to the properties in question, but ivl~ich ave already been supplied to the Court by the 
defendants. 
In short, plaintiffs' adverse possession claim clearly is not Indeed, although 
111. 
CONCLUSION 
Forthe abovereasons and those as set forth in the affidavit of Consuelo J. Weitz filed 
in suppo& of the motion for reconsideration, the Court should reconsider iis denial of plaintiffs" 
motion to amend, and an order should be entered allowing plaintiffs to mend  their Complaint to 
include their adverse possession claim. 
RESPECTIVELY SUBMITTED on this 15thday of August, 2005, lKLJG /g /L 
arles A. Brown 
Attorney for PlaintiffsIColmterdefendmB. 
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- mailed by regular first class mail, - sent by facsimile only 
and deposited in the United States to: 208-892-8030 -Magyar 
Post. Office 208-882-4190 - Scl~wanl 
sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and ove~night delivery 
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Attorneys for DefendantslCounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TI-IE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and W I T Z  ) 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
PlaintiffsICounterdefendants, 1 
v. 1 
) 
TODD A. GREEN and TONIA L. GREEN; ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., ) 
1 
Defenda~~tslCounterplaintiffs. 1 
Case No. CV-04-000080 
AFFIDAVIT OF WAYNE A. FOX 
IN RESPONSE TO PLAINTIFFS' 
,MOTION TO ALLOW PLAINTIFFS' flESS.mTRE~ D-ISPU. 
EXPmT7KCL 
PROPERTY 
lN RESPONSE TO PLAINTIFFS' 
MOTION TO RECONSIDER 
2. The information contained in this affidavit is based upon my own knowledge. 
3. I alsoresided in Moscow from September of 1958 until May of 1962, and from 
September of 1966 until September of 1969. During these early periods I hiked over the subject 
property several times each year. During my present residency, I have well over a thousand times 
hiked, snow-shoed, bicycled and skied on the west end of Moscow Mountain, and inparticular upon 
the property now owned by Greens, Shooks and Castles (the SE '/4 of Section 8, T40N, R5WB.M.). 
I last hiked on the property on August 17,2005. 
4. 1 am generally familiar with fences and boundary indicators in this % Section, as well 
as in adjoining % sections. 
5. Within one week of arriving at my present residence on March 1,1990, I called Inez 
Rogers (the predecessor in interest to Green, Shook and Castle), who was the owner of record of the 
SE '/4 at the time, and asked permission for my wife and I to hike, snow shoe, ski and bicycle on and 
across the SE %. Mrs. Rogers granted my request, and allowed us and our friends recreational 
access to her property. 
5. Over the years from 1990 when I moved back to this area, I was in contact with Inez 
Rogers several times. . At her request I posted some 'No Trespassing" and "No Hunting" signs near 
the ridge trail and at other places on her property. She explained to me that it was acceptable to her 
if people went on the ridge trail, but that she did not want hunters on her land and she did not want 
oeoole with weaoons wander in^ south ofthe trail onto $he rest of her nronertv She asked me to tell 
given me permission to use, into a bladed road. This was a deep blading and in places created 
noticeable berms. At this sane time most of the signs I had placed on the Rogers' property along the 
ridge trail were removed, and pieces of some of these signs were found on the freshly bulldozed 
road 
8. Attached hereto as "Exhibit 1" is a photograph taken from the Weitz property, 
looking South near the Northeast corner of the property owned by Todd Green. This photo shows a 
road leading South into the Green property after the path had been bulldozed. Before the bulldozing, 
the path leading South from the wide area in the foreground of this photo looked nothing like it is 
depicted in the photo attached as Exhibit 1. The wide area in the foreground of Exhibit 1 did exist, 
and appeared to me to be a turnaround area for anyone traveling South upon the road leading up froin 
the Weitz property to this spot. The path continuing South into the property owned by Green was 
basically only a mtted, single track trail. 
9. Prior to the bulldozing, the path leading South into the Green property shown in 
Exhibit 1 looked similar to the path shown in the photo attached hereto as "Exhibit 2" but wilhout as 
much brushy overgrowth from the sides. Exhibit 2 is a photograph taken from property East of the 
Weitz and Green properties, looking West to the Eastern comers of the properties owned by Weitz 
and Green. The blue gate shown in this photo is the Weitz "blue gate". While this photo does not 
depict the actual path shown leading South in Exhibit 1, it is an accurate depiction except for some 
of the bmshv overgrowth from the sides of what that oath looked like orior to the aath bein2 
It was only after the path had been bulldozed that it looked like the dirt road depicted in Exhibit 1, 
rather than a single track trail. 
1 1. Before the bulldozing in the fall of 2002, the portion of the east -west trail traversing 
the SE ?4 of Section 8 that was not a single track trail was for the most part a grassy path, much 
narrower than the bladed path is today. 
12. Prior to the bulldozing in the fall of 2002, there had been no large machine 
maintenance or blading of this trail since I started re-using the trail in March of 1990. In all of my 
previous years using this trail (September, 1958 - May, 1962 and September, 1966 - September 
1969), 1 never saw evidence of anyone blading the ridge trail. 
13. When I started re-using the trail in March of 1990, the "disputed fenceline" did not 
exist as a "fence". The fence remnants that existed in 1990 looked about as they do now except that 
in the late summer or fall of 2002 sonleone pulled a lot of wire up from the ground. Now much 
more wire appears above ground than appeared in the period from 1990 to the late summer or fall of 
2002. 
14. Within two (2) weeks of mnoving into our home i11 March, 1990, I checked with the 
Latah County Assessor's office to determine who owned the land north of the Rogers property. I 
discovered it was Howard Schoepflin, and I then telephoned Howard to ask his permission to use a 
an old, barely visible trail that crossed from the "ridge trail" onto his property a short distance to the 
north. I informed Howard that Mrs. Rodgers had given me wermission to use the ridge trail, and 
skiing, horseback riding, snowshoeing, bird watching and bicycling on her property including the 
ridge trail, and I was asked by her to ask only the hunters and those causing danlage to leave. 
16. From March of 1990 until the blading in the fall of 2002,I saw no evidence of Weitz 
exercising any dominion or control over the disputed property. I saw no evidence of anyone but me 
posting signs. During this 1990 - 2002 time period, I saw no evidence of anyone trying in any way 
to make the single track ridge trail on Inez Rogers' property into a road. 
17. There is a tree near the abandoned shack that has a round metal sign on it with the 
word "LINE" cut into the sign. I have attached a copy of aphoto of this sign as "Exhibit 3". When I 
first saw this sign after my return to this area in 1990, it faced in a southerly direction toward and 
parallel to the ridge trail. Sometime after the blading in the fall of 2002, someone rotated the face of 
this sign about 70' to face in a westerly direction. This made it appear as if the sign marked a north 
-south line instead of appearing to inark an east - west line as it did in its original position. I do not 
know who moved this sign. 
18. Over the years that I have used the "ridge trail" I have maintained the trail as a 
hikingffiicyclelsnow-shoelski trail by removiiig obstacles from the trail, clipping overhangs, and by 
maintaining the trail for erosion problems. At times I had to cut through downed trees and remove 
the trees in pieces to unblock the trail. I am aware of other persons that have also used this trail, who 
have also provided such maintenance for the trail. Mrs. Rogers had given me perinission to and 
encoura~ed me to perforin such routine maintenance. 
Notay Public in and for the State of Idaho, 
residing in Moscow, Idaho. 
My Commission Expires: 05-05-09 
CERTIFICATE OF SERVICE 
7 r\. 
I hereby certify that on this j q  day of August, 2005,I caused a true and correct copy of 
the foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown ( ) Overnight Mail 
Attomey at Law ( ) U.S. Mail 
P.O. Box 1225 @ Facsimile #/a P ~ G  f"hcj 
Lewiston, ID 83501 ( ) Hand Delivery 
Robert M. Magyar 
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MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCBWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Sheet 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICornterplaintiffs: Greens, Shoolts and Castles 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THX COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, ) 
) AFFIDAVIT OF WILLEMINA 
Plaintiffs/Counterdefendants, ) IC?\RDONG 
V. 1 
1 IN RESPONSE TO PLAINTIFFS' 
TODD A. GREEN and TONLA L. GREEN, ) MOTION TO RECONSIDER 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) " 
DANJAL T. CASTLE and CATHEIiWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
2. The infomation contained in this affidavit is based upon my own knowledge. 
3. During all the time I have lived in Moscow, I have frequently hiked, snow-shoed, 
bicycled and skied on the west end of Moscow Mountain, and in particular upon the pi-operty now 
owned by Greens, Shooks and Castles (the SE ?4 of Section 8, T40N, R5WB.M.). 
4. lil the fall of 2002, someone bulldozed the single-track trail along the ridge into a 
bladed road. This was a deep blading and in places created noticeable berms. I was struck by the 
difference in the trail after the blading. 
5. Prior to the bulldozing, the single-track trail was a narrow trail that loolced nothing 
like the bladed road that was created in 2002. Prior to the blading it loolced like the trail east of the 
"blue gate" looks today. 
6 .  Prior to the bulldozing in the fall of 2002, there had been no large machine blading 
of this narrow trail since 1 started using it in 1988, although it was frequently cleared oftrees that had 
fallen across it. 
7. In the summer of 1997 while I was hilcing this narrow trail toward the west, I noticed 
what tuuied out to be a wolverine coming toward me on the trail. I watched it for a while, but since 
it continued to move towsrd me and my two dogs, I quickly moved off the trail through high brush 
toward the south to get out of its way. 
DATED this 19' day of August, 2005. 
-T7... . -? . 
CERTIFICATE OF SERVICE 
-t4 
I hereby certify that on this day of August, 2005, I caused a true and correct copy of 
the foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
W&'?~&l.-. 
Robert M. Magyar 4 fl 
( ) Overnight Mail 
( ) U.S. Mail 
&$ Facsimile 
( ) Hand Delivery 
MAGYAR LAW FJRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FJRM 
Andrew Schwam #I573 
5 14 South Pollc Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF KDAJ30, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
COmPanY, 1 DEFENDANTSICOUNTEWLAINTIFFS ' 
1 MEMORANDUM 
PlaintiffsICounterdefendmts, 
v. 
1 
1 IN RESPONSE TO PLAINTIFFS' 
1 BRIEF IN SUPPORT OF PLAINTIFFS' 
TODD A. GREEN and TONIA L. GREEN, ) MOTION TO RECONSIDER 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
D A m L  T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., ) 
n . d A e A m - + n ~ ~  -.... +--~,.:-+:rr- 
1 
, 
Green continues to rely upon his Memorandum filed herein on June 20, 2005, titled 
DEFENDANTS/COUNTERPLAa\iTFFS RESPONSE TO MOTIONS which discusses in detail 
most of the issues raised by Plaintiffs' Brief in Support of Motion to Reconsider. 
Defendants acknowledge that tlie Court has the authority to reconsider its decision to deny 
Plaintiffs' motion. Defendants simply believe that all the reasolis for the Court's decision to deny 
Plaintiffs' motion still exist. 
Plaintiffs' Brief states that "reconsideration is often the most ef$cient avenue for correcting 
a mistalcen perception of the law orfacts. " Defendants assert that the Court made no mistake in its 
first ruling. 
Defendants feel compelled to respond to certain aspects of Plaintiffs' Brief. 
1. The Plaintiffs have not satisfied the Standards Applicable to Motions to Amend. 
1.1 As pointed out in Plaintiffs' Brief, the decisioii concerning whether to allow an 
amendment is discretionary, Thomas, 138 Idaho at 210,61 P.3d at 567; Carl H. ClistensenFamily 
m, 133 Idaho at 871,933 P.2d at 1202. 
1.2 In Plaintiffs' quoting of the case, 110 Idaho at 326,715 P.2d at 996, asking 
this Court to exercise its discretion "within the bounds of lheplain language andpurposes of the 
Rule, and the Idaho Supreme Court2 interpretation of the Rule, "Plaintiffs ignore iinportant 
conditions stated therein - specifically that "undueprejudice to the opposingparty by virtue of the 
nllnlr,nrrllo nf tLn r.r^rnu~-nrr+ 4 ,+ ;7 ;~ ,  A< meaa~?..J +', L-+h --,T-A.- +- A - -------A 
requirements for adverse possession, making their proposed amendment futile., Plaintiffs ca~i not 
satisfy any of the adverse possession requirements of: "protected by a substantial enclosure;" 
"usually cultivated or improved;" "shown that the land has bee11 occupied aid claimed for the period 
of five (5) years continuously;" "have paid all the taxes, state, county or municipal, which have been 
levied and assessed upon such land;" that "aperson claiming adverse possession must present clear 
and convincing evidence that the requirements of subsection (I) or (2) of this section have been 
met;" that the claimed possession was "open, notorious, continuous and hostile;" that Plaintiffs built 
or maintained any enclosure; that Plaintiffs exercised dominion or control over the property claimed 
by adverse possession; or that the possession was exclusive to all others. Plaintiffs' Brief does not 
'even address some of these issues. This requested amendment is the height of futility! 
1.4 Viewed most favorable to Plaintiffs, a close examination ofthe Plaintiffs' offer of 
"ample evidence of 'cultivation or impvovement'" found on pages 7 and 8 of Plaintiffs' Brief will 
find these examples mostly to be neither cultivation nor improvement - logging; leasing; cattle 
grazing; firewood cutting and removal; the building by someone else of a tiny shack; the conskuction 
by someone else of a power line. Further: Weitz have not offered proof of any "fencing" by Weitz, 
other than a short section of "hog wire" on only a part of the eastern side of the disputed property. 
The tiny shack and power line were not "allowed" by Plaintiffs because any property leased by 
Plaintiffs, by their own documentation, was leased in the NE ?4 ofsection 8 (Weitz property), not the 
C F  I/. Icyaan r\rnnar*~r\ Tha -,llnnn,4 'eOvtn..o:r,r. ,nnmnt:Anol i.nn7) ,ln:-~l-l h. Dlo:..(:FFn Ann- .-+ 
discussed Persyn's adverse possession claims as they related to "substantial enclosnre," 
"improvements," "open and notorious hostile intent," "burden of proof," and "notice" requirements. 
[2] We now turn to the question whether the elements of adverse 
possession under 5 5-210 were proven by Persyn. The statutory 
requirements of adverse possessionmust be established by clear and 
satisfactory evidence. Bergv. Fairman, 107 Idaho 441,690 P.2d 896 
(1984). In reviewing the district court's findings, then, our standard of 
review is one of clear error, absent which we will not disturb the 
findings. Gage v. Davis, supra. 
[3] The district judge held that the fence did not constitute a 
substantial enclosure under LC. 5 5-210(1). He was persuaded that 
the fence had not been erected by Persyn or Persyn 's grantors and 
that its purpose never was to enclose any part of Persyn 's property. 
See Loomis v. Union Pacific Railroad Company, 97 Idaho 341,544 
P.2d 299 (1975); Schuttenv. Beck, 757P.2d 1139 (Colo.App.1988). 
When the County owned the-property now belonging to the Favreaus, 
the County permitted an employee to erect the fence to contain the 
employee's horses within the property owned by the County. At no 
time was the jeace regarded as the boundary betweea the twc 
parcels. 
[4] The district judge also ruled that the actions of Persyn's 
predecessor in clearing brush from the fence area and maintaining 
the fence up until 1979, and any actions by Persyn thereafter, were 
insufficient to be considered "improvement" as required by I. C. $ 
5-210(2). Finally, the district judge concluded that neither Persyn nor 
her predecessors "in any way indicated an open and notorious hostile 
intent which brought home to the [Favreaus] or their predecessors 
in title that[Persyn] was claiming title to the real estate in dispute." 
[5, 61 We hold that the decision of the district court was well 
reasoned and founded upon sufficient evidence. The burdei? of 
showing all of the essential elements of adverse possession is upon 
the n g r l x r  aeelrinn titla lharatlnrlar R e r m  o n n r o  ~t AA'2 Lon D 7rl ~t QoO 
The last issue raised by Persyn was essentially one of notice. Persyn 
contended that the existence of the fence line imparted'notice of an 
adverse claim, such that when the Favreaus bought the property in 
1983, they had a duty to inquire as to the extent of such claim because 
the fence line was not on the survey line. The district court made a 
finding that aRer 1979, the fence fell into disrepair, with much of 
the barbed wire and many of the posts down at the time Favreaus 
bought the adjacentproperty. Then, in its conclusions of law, the 
district court rejected Persyn's argument and authority as unfounded. 
It has long been held in Idaho that "theparty seekzingto quiet title 
against another must succeed on the strength of his own title, and 
not on the weakness of that of his adversary." Pincock v. Pocatello 
Gold &Copper Mining Co., 100 Idaho 325,331,597 P.2d 21 1,217 
(1979) (citations omitted). Persyn cannot resort to proving her 
adversepossession claim by transfey,ring the burden ofproof to the 
party against whom the claim is being made. 
The decree of t l~e  district court in favor of the Favreaus and against 
Persyn is affirmed. 
1.5 The Conlplaint, as it is proposed to be amended, does not state any facts upon 
which a proper Answer by Green can even be attempted. Rather than stating the facts that Weitz 
allege would support their claim of adverse possession, Weitz' proposed pleadings state the mere 
conclusion "That the plaintiffs or their predecessors in title have fully and completely satisfied the 
statutoryrequirements ofIdaho Code section 5-2 10 and its interpretive case law in order to establish 
title to the Disputed Property by way of Adverse Possession for the continuous 5-year time period 
required by said statute." 
Defendants wonder how they can possibly answer such a general conclusion. There are no 
facts stated that Defendants can Answer 
"will lose." The proposed amendment is futile, and has already cost Defei~dants ignificant legal fees 
and costs. Plaintiffs will not prevail on a claim of adverse possession. Green should not have to face 
the expense of trial on a claim that could not survive a demurrer or motion for summary judgment. 
3. Defendants DO SERZOUSLYDISPUTE that there is sufficient evidence to support 
the "open notovious, continuous and hostile possegsion for Jive years" element of Plaintiffs' 
proposed claim. 
4. The Plaintiffs cite the Idaho Court of Appeals case of Nelson v. Warner, 108 Idaho 
570,700 P.2d 973 for the proposition that once continuous possession for the prescriptive period is 
proven, a presumption that the possession was adverse arises, and the burden has shifted to Green to 
prove that the Weitz "possession" was under "license, indulgence or special contract inconsistent 
with a claim of right." 
Once again, Plaintiffs have cited a very select portion of a case. N- also found: 
(at Page 574) 
[4, 51 The elements of adverse possession are: (1) the intent to 
possess; (2) adverse possession (open, notorious, continuous and 
hostile, for the prescriptive period) in fact; and (3) lcnowledge by or 
notice to the party against whom adverse possession is sought to 
be asserted. Tremavne v. Tavlor, 101 Idaho 792, 621 P.2d 408 
(1980). The burden of proving these eIements is generally on the 
party claiming adverse possession. Id. (Emphasis Added.) 
(at Pages 574 and 575) 
to f a m  west of the survey line. Since suit was filed in 1981, the full 
five-year prescriptive period had not m. We hold that the Wagners 
did not carry their burden of proving each of the elements of adverse 
possession. The district court did not error in refusing to grant them 
title by adverse possession. (Emphasis Added.) 
finally, at Page 575) 
The Nelsons persuasively argue that there is a difference between 
damages and costs incurred in the preparation for litigation. It has 
been held that the cost of a survey is not recoverable if incurred in 
preparation for litigation. See Stratford v. Wood, 11 Utab 2d 251,358 
P.2d 80 (1961). Generally, however, a wrongdoer may be held liable 
for all costs which the victim may sustain as a result of the wrong (as 
distinguished from costs incurred in preparation for litigation). See 
University of Arizona Health Sciences Center v. Superior Court, 136 
Ariz. 579, 667 P.2d 1294 (1983). There is nothing in the record to 
indicate the survey was ordered in preparation for litigation. Indeed, 
the Nelsons maintain on appeal that they ordered the survey in an 
effort to minimize their losses from a continuing trespass. We hold 
the cost of a survey under such circumstances is recoverable as 
damages. 
Even the cases cited by Plaintiffs in their briefs find that knowledge by or notice to the 
party against whom adverse possession is sought to be asserted is a fundamental requirement 
to establish a claim of adverse possession. Plaintiffs refuse to aclcnowledge this requirement, and 
have offered no proof that it has ever been met. However they are framed or described, the elements 
of adverse possession require notice to the party from whom the adverse possessor wishes to take 
land. 
Neither the "downed fence" nor any other of Plaintiffs' alleged "activities" ever rise to the 
5. In their Brief, the Plaintiffs' rely upon Pilcher v. Dattel, 115 Idaho 79,764 P.2d 446 
(Ct. App. 1988) to claim that the law says that "What matters is that for a period of at leastfive 
continuous years sometime in thepast, the fence existed". Plaintiffs have misread m- this is 
not what Pilcher held. The Court in made no statement or pronouncement on the law of the 
State of Idaho regarding downed fences or adverse possession. Instead, the Court in merely 
agreed that substantial and competent evidence existed to support Judge Cogswell's finding at trial 
that a fence existed. The Court of Appeals stated at page 81 of the decision: 
The trial court could permissibly rely upon this evidence in finding a 
fence existed for five or more years on the east side between the bam 
and the cross fence. We conclude that substantial and competent 
evidence exists to suppolt the district court's finding of a fence on the 
east extending from the area of the bam southto the cross fence line. 
Consequently, we will not disturb the district court's findings. 
As evidence of this, the Court of Appeals in awarding attorney fees to Pilcher M e r  stated at 
Page 81: 
Pilcher has requested attorney fees on appeal. We believe the request 
is appropriate. We were asked to do nothing move on appeal than 
second-guess the district court's judgment on conflcting evidence. 
Accordiligly, we award attorney fees on appeal to Pilcher. (Emphasis 
added.) 
In m, the Court toolc the time lo mention that it was after the Dattels and Nettleton 
obtained a warranty deed for their property (in Februay, 1980), and after the property dispute arose 
with Pilcher, that the fence in question disappeared. It appears that the m decision was 
Pilcher firther testified that in 1980 and 1981she observed the 
Dattels and Nettleton removing portions of the fence near the barn. 
The Court of Appeals simply agreed with District Judge Cogswell that the Dattels and. 
Nettleton should not be permitted to benefit from their wrongful acts of tampering with 
evidence crucial to the case after the dispute arose. 
Thus m r  did not hold that for aperiod of at least five continuous years sometime in the 
past, the fence must have existed, as offered byplaintiffs, but rather found the trial Court's decision 
was based upon substantial and competent, though conflicting, evidence. The m r  Court also 
refused to a'llow a wrongdoer to obtain an advantage from their misdeeds. 
Most importantly, the Court of Appeals in Pilcher could not and did not overrule the clear 
pronouncements on the law of the State of Idaho by the Idaho Supreme in Standa1l.v. Teater. In 
Standall, the Court found that regarding the property, the adverse claimant 
failed to establish that it was protected by any substantial enclosure. 
The trial court found that the barbed wire fence was down. The 
record fully sustains the trial court's determination that the barbed 
wire fence the Teaters contended bounded the area claimed by them 
was down and cattle could cross and recross the area.. .I.C. 5 5-210 
requires that to constitute an adverse possession, the person claiming 
it must haveprotected it by a substantial enclosure. lil this regard the 
Teaters failed in theirproof concerning the claim of enclosure by a 
barbed wire fence. See Standall v. Teater, 96 Idaho 152, 525 P.2d 
347, at Pages 155 and 156, (Emphasis Added). 
6. Regarding Plaintiffs' citation of the Lindaen case, 130 Idaho 854, P.2d 1061 (1997), 
satisfactory evidence. Berg v. Fairman, 107 Idaho 441,690 P.2d 896 
(1984); Loomis v. Union Pacific Railroad, 97 Idaho 341, 544 P.2d 
299 (1975); Swanson v. State, 83 Idaho 126, 358 P.2d 387 (1960). 
(Emphasis Added.) 
(at Pages 857 and 858) 
LC. 5 5-210(1) requires "that land claimed by adverse possession be 
'protected by a substantial inclosure."' Smylie v. Pearsall, 93 Idaho 
188, 193,457 P.2d 427,432 (1969). It is true that the character of the 
inclosure may vary somewhat from case to case "so long as it satisfies 
what is usual under the circumstances and indicates clearly the 
boundaries of the adverse occupancy." Id., citing Trask v. Success 
Mining Co., 28 Idaho 483,490-91, 155 P. 288,290 (1916). Adverse 
claimants must establish that they constructed or maintained an 
inclosure on the disputedparcel of land to indicate the extent of 
their claim. Caups v. Wood, 117 Idaho 614,619,790 P.2d 395,400 
(Ct.App. 1990), citing Loomis v. Union Pacific Railroad Co., 97 Idaho 
341, 544 P.2d 299 (1975). (Emphasis Added.) 
(at Page 858) 
It has been held that a fence can delineate the boundary of property 
regardless of the location of the actual boundary when the other 
elements of adversepossession arepresent. Standall v. Teater, 96 
Idaho 152,156,525 P.2d 347,351 (1974). Ithas also beelirecognized 
that a natural boundary can mark the confines of property adversely 
possessed. Id.; see Owen v. Boydstun, 102 Idaho at 34,624 P.2d at 
416 Neither the imuroveinents made nor the artificial or natural 
boundaries surrounding the disputed property, served to sufficiently 
delineate the area adverselv occuaied to meet the statutory 
requirements.). (Emphasis ~ d d e d . )  
7. The Lindgren case cites h, supra, which has particular application to our 
case. In h, the Supreme Court discussed the findings of the District Court (at paged 33 
with loose rocks. Except for the aforementioned, the disputed 
property remained essentially in its wild state. 
The central issue before the district court, as set out in its 
memorandum opinion, was whether the appellants' use of the 
disputed property constituted compliance with the statutory 
requirements of I.C. $ 5  5-209 and 5-210 to support aclain of adverse 
possession. These sections provide: 
"5-209. Possession under oral claim of title.-Where it appears that 
there has been an actual continued occupation of land, under a claim 
of title, exclusive of any other right, but not founded upon a written 
instrument, judgment or decree, the land so actually occupied, andno 
other, is deemed to have been held adversely. 
"5-210. Oral claim-Possession defined-Payment of taxes.-For the 
purpose of constituting an adverse possession, by a person claiming 
title not founded upon a written instrument n e t  or decree, land 
is deemed to have been possessed and occupied in the following cases 
only: 
I. Where it has been protected by a substantial inclosure, 
2. Where it has been usually cultivated or improved. 
Provided, however, that in no case shall adverse possession be 
considered established under the provisions of any sections of this 
code unless it shall be shown that the land has been occupied and 
claimed for the period of five (5) years continuously, and the party or 
persons their predecessors and grantors, have paid all the taxes, state, 
county or municipal, which have been levied and assessed upon such 
land according to law." 
Following the trial without a jury, the court in a memorandum 
opinion held that the disputed property had been used by the 
appellants beyond the statutorily required five-year period and such 
use was adverse. The court also held that no issue existed as to 
was written in the disiunctive,. and it would be "sufficient to show 
either a substantial inclosure, improvement or cultivation." Applying 
that conclusion, the court then found that the appellants had failed to 
- - 
meet their burden of proving that the disputed property was 
protected by a substantial inclosure within the intent and meaning 
of the statutory requirement. The cou-t was of the opinion that to the 
south, the rail fence, failing to reach the lake, was insufficient; to the 
north, the natural growth of trees and bushes was likewise lacking; 
and generally, nowhere was there "construction" sufficient to meet the 
inclosure requirement. 
The court found also that as for the requirement of improvements, 
none except for the rail fence, served in any sense to delineate the 
extent and boundaries of the claimed adverse occupancy. The rail 
fence by itself being insufficient, the court concluded the appellants 
had failed to meet their burden of proving that the disputed property 
had been "usually improved." 
The district court in light of the foregoing, held that appellants had 
failed to prove the necessary elements of adverse possession and 
directed that judgment be entered against them. This appeal followed. 
(Emphasis Added.) 
The Supreme Court then found at Page 34: 
[ I ]  The first issue we deal with is whether the district court properly 
interpreted and applied I.C. 3 5-210. We agree with the court's 
conclusion that requirements of inclosure and improvement as found 
in this section are written in the disjunctive. This Court has recently 
held just this, overruling past authority to the contrary. Nesbitt v. 
Wolflciel, 100 Idaho 396,399 n. 2,598, P.2d 1046, 1049 n. 2 (1979) 
(overruling Hyde v. Lawson, 94 Idaho 886,499 P.2d 1242 (1972) to 
the extent it is inconsistent). 
[2] Applying 5 5-210, the district court determined that neither the 
improvements made nor the artificial or natural boundaries 
surrounding the disputed property, served to sufficientlv delineate the 
The court had the special opportunity to view the disputed property. 
Substantial and competent evidence appears in the record supporting 
the finding. The finding does not appear to be clearly erroneous. 
Accordiilgly, such finding will not be disturbed by this Court on 
appeal. I.R.C.P. 52(a). We affirm tlie district court's conclusion that 
appellants failed to meet their burden of proving by clear and 
satisfactory evidence that the disputed property was protected by 
substantial inclosure or that there was usual improvement 
- 
sufficient for adverse possession under 8 5-210. See Loomis v. 
Union Pacific Railroad Co., 97 Idaho 341, 544 P.2d 299 (1975). 
(Emphasis Added.) 
8. . Plaintiffs' claim that they have paid taxes on the property in satisfaction of the 
requirements of Idaho Code Section 5-210 pursumt to the "lot number" exception 
established by the Idaho Supreme Court. This is not a correct interpretation of tlie "lot 
number" exception, ignores the rationale behind the exception, and is contrary to the 
holdings of the Idaho Supreme Court. 
In Baxter v. Craney, 135 Idaho 166,16 P.3d 263, the Court stated at page 171: 
"This argument, however, ignores the rationale behind the lot 
number exception. As the Court stated in Flynn v. Allison, "[tlhe 
primary reason behind the lot number exception is as follows: when 
taxes are assessed according to some generic description, 'it (is) 
impossible to determine from the fax assessment record the precise 
quantum ofproperty being assessed. . . .' " 97 Idaho 618,621, 549 
P.2d 1065, 1068 (1976) (citation omitted). I-fere, the Craneys 
submitted tile affidavit of the Bear Lake Countv assessor. which 
clearly describes the disputed property and confirms that the Crmeys 
and their predecessors in interest paid the taxes on the disputed parcel 
bounded by the range line." 
The Latah County Assessor assessed taxes based not only upon the number of acres 
with ease that Weitz and their predecessors did not pay any taxes on the property they hope 
to claim by adverse possession. Howard Schoepflin paid taxes only on his 160 acres - the 
NE !4 of Section 8. Defendants and Rogers have paid all taxes on the entire 160 acres 
included ill the SE ?4 of Section 8. Clearly the taxes were assessed by the Assessor on a 
value per acre basis, and Schoepflin paid taxes on only the 160 acres located in the NE 54. 
Please see Paragraphs 2.5, 2.6 and 2.7 of DEFENDANTSICOUNTERPLAINTIFFS 
RESPONSE TO MOTIONS filed herein on June 20,2005 for a complete analysis of this 
issue. 
Defendants have filed affidavits of Ronald P. Monson, Todd A. Green, Steven R. Shook, 
Willemina Kardong and Wayne A. Fox in support of this Memorandum. 
Leave of Court is requested to permit DefendanlsICounlerplaintiffs to argue at theHearjng of 
Plaintiffs' Motions, and to produce testimony and evidence. 
DATED this 19" day of August, 2005. 
m4& 
Robert M. Magyar f l y  
Attorney for ~fe~ldantd~ounterplaintiffs (Green) 
CERTIFICATE OF SERVICE 
I hereby certify that on this 19% day of August, 2005, I caused a true and correct copy of the 
foregoing MEMORANDUM to be served on the following in the manner indicated below: 
rh0..lno A R V , , T X ~  ( Overnivht Mail 
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Margaret J. PERSYN, Plaintiff-Appellant, v. Eugene J. FAVREAU and Ellen M. Favreau, husband and wife, 
Defendants-Respoi~dents. 
[Cite as Persyn v. Favreau, 119 Idaho 1541 
No. 18097. 
Court of Appeals of Idaho. 
November 1, 1990. 
Rehearing Denied Dec. 26, 1990. 
Petition for Review Denied Feb. 6, 1991. 
Properly owner brought quiet title action based on a claim of adverse possession. The District Court of the First 
Judicial District, Bonner County, Javnes R. Michaud, J., entered judgment dismissing action, and plaintiff 
appealed. The Court of Appeals, Swansti-om, J., held that: (I) adverse claim lo disputed area was not "founded 
upon a written instrument" within meaning of statute governing adverse possession claims based on written 
instruments; (2) fence did not constitute a "substantial eilclosure" under statute governing oral claims of adverse 
possession; and (3) actions of plaintiffs predecessor in clearing brush from fence area and maintaining fence, 
and any actions by plaintiffthereafier, were insufficient to be considered "improvement" as required by adverse 
possession statute. 
Affirmed. 
- Page 155 
Cooke, Lamaima, Smith & Cogswell, Priest River, for plaintiff-appellant. Thomas E. Coolce argued. 
Philip Henry Robinson, Sandpoint, for defendants-respondents. 
SWANSTROM, Judge. 
This appeal followed the dismissal of Margaret Persyn's quiet title action by the district court. The court 
held that the elements of adverse possession had not been proven and concluded that a fence line, which was 
alleged to be the easterly boundary of Persvn's uroaertv. did not establish the true boundarv of Persvn's 
- (' Page 2 of 2 
---.-- Page 156 -- 
The parties own adjacent parcels ofreal estate located in Bonner County, Idaho. The Persyn property lies to 
the west of the Favreau property. For approximately twenty-four years, a fence existed on what Persyn claims i: 
the east boundary of her property. The disputed property, a strip varying in width between five and twenty-two 
feet on the west side of the fence line, is the subject of Persyn's quiet title action. 
The Persyns purchased their property in 1979 from Wilbur and Carolee Merritt, who had acquired the 
property fiom Willie Hoop. The adjacent property was owned by Bonner County until 1980, when the County 
conveyed the property to Connolly, who sold to the Favreaus in 1983. When Persyn's husband attempted to 
replace some of the fenceposts in 1984, he was told by the Favreaus that he was on their property. Mrs. Persyn- 
who succeeded to her husband's interest-filed suit shortly after this incident, claiming title to the property up to 
the fence line. 
[I] Persyn argued that she took title to the disputed property pursuant to awritten instrument, calling LC. 5 
5-208 into play. She cites Gage v. Davis, 104 Idaho 48,655 P.2d 942 (Ct.App.1982), in support of her 
argument. In Gage, the adverse claimant's deed contained a description of the disputed strip, as did the deed of 
the other party who opposed the claim. Unlike Gage, here, there is no overlap of the descriptions of the two 
deeds. Persyn's deed describes a parcel in the Southwest Quarter of the Northwest Quarter of section 34. The 
Favreaus' property is described as being in the Southeast Quarter of the Northwest Quarter of section 34. As 
described in the deeds, the two parcels share a common boundary: a segment of the line between the Southwest 
Quarter of the Northwest Quarter and the Southeast Quarter of the Northwest Quarter. A recorded survey, over 
,which there is no dispute, establishes the location of this line. Thus, the Favreaus' deed description includes the 
disputed strip but Persyn's deed description does not. The record reflects only that Persyn was told by her 
predkcessor in title (Merritt') that her property extended east to the fence. Merritt too had been told, when he 
acquired the property ftom Willie Hoop, that he was getting the property up to the fence. Upon these facts the 
district court concluded that Persyn's claim of title by adverse possession must meet the requirements of LC. 3 
5-210. We agree. 
A party claiming title by adverse possession inay rely up011 a written instrument as being "a conveyance of 
the property in question." I.C. 5 5-207; I.C. 4 5-208. "[Hlowever inadequate [such a conveyance may be] to 
cany the true title to such property, and however incompetent might have been the power of the grantor in such 
conveyance to pass a title to the subject thereof, yet a claim asserted under the provisions of such a deed is 
strictly a claim under color of title." Wright v. Mattison, 59 U.S. (18 How.) 50,54, 15 L.Ed. 280 (1856). In 
reviewing the evidence before the court below, there is no assertion that Persyn's deed purports to convey the 
disputed triangular piece of property. Nevertheless, Persyn's counsel contends that simply because Persyn held 
deed for property adjacent to-but not including-the disputed parcel, the analysis under I.C. 3 5-208 was 
appropriate. We disagree. 
A comparison of the two statutes which define the distinct claims of title for adverse possession may be 
helpful at this point. Idaho Code 5 5-208, a claim under a written instrument, and I.C. 5 5-210, possession unde 
- . - . . . - 
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.. founded upon a written instrument, as a conveyance, or upon the decree of judgment of a Court of competent 
jurisdiction. The first is sufficient to put the Statute of Limitations in motion, and, at the expiration of five year2 
vest in the usurper a right, under the statute which is equivalent to title; but until the statute has run he is as to 
tlie true owner a mere intruder, without right. It cannot be said in any just sense that as between him and the trul 
owner a case of conflicting titles is presented until the statute has run; or that until then there can be, as betweer 
them, any substantial contest as to the title. But as to the other, or second kind of adverse possession, the case is 
otherwise. There the possession is accompanied by at least a colorable title, and an actual and substantial 
contest as to the title must arise whenever the party out of possession undertakes to assert his rights in any kind 
of action, for they occupy the position of conflicting claimants as to the true title, and not as to the possession 
only. 
Id. at 159. 
We conclude that Persyn's claim to the disputed triangular area west of the fence is not "founded upon a 
written instrumeiit" within the meaning of I.C. 5 5-208, because no written instrument purports to give her 
actual title to or color of title to the disputed strip. Although the district court made no such specific finding, it 
implied the same by proceeding to examine the elements of adverse possession under I.C. 5 5-210. 
[Z] We now turn to the question whether the elements of adverse possession under 5 5-210 were proven by 
Persyli. The statutory requirements of adverse possession must be established by clear and satisfactory 
evidence. Berg v. Fairman, 107 Idaho 441,690 P.2d 896 (1984). In reviewing the district court's findings, then, 
our standard of review is one of clear error, absent which we will not disturb the fmdings. Gage v. Davis, supra 
131 The district judge held that the fence did not constitute a substantial enclosure under LC. $ 5-210(1). He 
was persuaded that the fence had not been erected by Persyn or Persyn's grantors and that its purpose never was 
to enclose any part of Persyn's property. See Loomis v. Union Paczjk Ruilroad Company, 97 Idaho 341,544 
P.2d 299 (1975); Schutten v. Beck, 757 P.2d 1139 (Colo.App.1988). When the County owned the property now 
belonging to the Favreaus, the County permitted an employee to erect the fence to contain the employee's 
horses witlin the property owned by the Coulity. At no tiine was the fence regarded as the boundary between 
the two parcels. 
[4] The district judge also ruled that the actions of Persyn's predecessor in clearing brush fiom tlie fence 
area and maintaining the fence up until 1979, and any actions by Persyn thereafter, were insufficient to be 
considered "improvement" as required by I.C. 3 5-210(2). Finally, the district judge concluded that neither 
Persyn nor her predecessors "in any way indicated an open and notorious hostile intent which brought home to 
the [Favreaus] or their predecessors in title that [Persyli] was claiming title to the real estate in dispute." 
[5,6] We hold that the decision of the district court was well reasoned and founded upon sufficient 
evidence. The burden o r  showing all of the essential elements of adverse possessioil is upon the party seeking 
title thereunder. Bevg, supra at 443,690 P.2d at 899. Further, under I.C. 5 5-210, the claimant must either 
substantially enclose the property or cultivate or improve the property to meet the requirements of adverse 
- ( ( Page 4 of 
. been held in Idaho that "the party seeking to quiet title against another must succeed on the strength of his own 
title, and not on the wealmess ofthat of his adversary." Pincock v. Pocatello Gold & Copper Mining Co., 100 
Idaho 325,331,597 P.2d 21 1,217 (1979) (citations omitted). Persyn cannot resort to proving her adverse 
possessio~l claim by transfening the burden of proof to the party against whom the claim is being made. 
The decree of the district court in favor of the Favreaus and against Persyn is affirmed. Costs to respondents 
Favreau. No attorney fees awarded on appeal. 
WALTERS, C.J., and WINMLL, J., Pro Tem., concur. 
Footnotes: 
1.5-208. Claim under written Instrument-Possession defined.-For the purpose of constituting an adverse 
possession by a person claiming a title founded upon a written instmment, or a judgment or decree, land is 
deemed to have been possessed and occupied in the following cases: 
1. Where it has been usually cultivated or improved. 
2. Where it has been protected by a substantial inclosure. 
3. Where, although not inclosed, it has been used for the supply of fuel, or of fencing timber for the 
purposes of husbandry, or for pasturage, or for the ordinary use of the occupant. 
4. Where a lcnown farm or single lot has been partly improved, the portion of such farm or lot that may have 
been left not cleared, or not inclosed, according to the usual course and custom of the adjoi~ling country, shall 
be deemed to have been occupied for the same length of time as the part improved and cultivated. 
5-210. Oral Claim-Possession defined-Payment of taxes.-For the purpose of constituting an adverse 
possession, by a person claiming title not founded upon a written instnunent, judgment or decree, land is 
deemed to have been possessed and occupied in the following cases only: 
1. Where it has been protected by a substantial inclosure. 
2. Where it has been usually cultivated or improved. 
Provided, however, that in no case shall adverse possession be considered established under the provisions 
of any sections of this code unless it shall be shown that the land has been occupied and claimed for the period 
of five (5) years continuously, and the party or persons, their predecessors and grantors, have paid all the taxes, 
state, county or municipal, which have been levied and assessed upon such land according to law. 
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Floyd E. NELSON and Henrietta L. Nelson, husband and wife, Plaintiffs-Respondents-Cross Appellants, v. 
George A. WAGNER and Caroline 0. Wagner, husband and wife, Defendants-Appellanls-Cross Respondents. 
[Cite as Nelson v. Wagner, 108 Idaho 5701 
No. 15027. 
Court of Appeals of Idaho. 
Petition for Review Denied Sept. 25, 1985. 
Vendors and farmland brought action against purchasers to quiet title to ship of land along boundary between 
parties' property. The District Court of the Third Judicial District, Canyon County, Roger Williains, J., quieted 
title in favor of vendors, awarded them damages, and awarded purchasers easement for inigatioil ditch. 
Purchasers appealed and vendors cross appealed. The Court of Appeals, Swanstrom, J., 
--- Page 571 
held that: (1) evidence that vendors told purchasers ofintent to sell only by legal description, as set out in 
contract, supported finding that purchaser did not acquire title to disputed ship by equitable estoppel; (2) fact 
that parcels were often finned as one field, so that border was often unclear, precluded finding that purchasers 
acquired title by adverse possession; and (3) vendors' cost of survey, which was not prepared for litigation, was 
recoverable as damages. 
Affirmed 
Daniel T. Eismann, Homedale, for defendants-appellants-cross respondents. 
David E. Kerrick of Alexanderson, Davis, Rainey, Whitney & Kerrick, Caldwell, for plaintiffs-respondents- 
cross appellants. 
SWANSTROM, Judge. 
Floyd and Henrietta Nelson brought this action to quiet title to a ship of land which also was claimed by 
George and Caroline Wagner. The Nelsons further sought compensatory damages --. for the .- Wagners' . . ..- alleged 
- 4 i i Page 2 off 
' disputed strip. The Wagners appealed and the Nelsons cross-appealed. We a f f i .  
Briefly, the'facts are as follows-where those facts are disputed we so indicate. In 1953, the Nelsons acquired 
a forty-acre parcel (hereinafter the "Forty") located in Canyon County. They acquired an eighty-acre parcel 
(hereinafter the "Eighty") in 1959 which was situated adjacent to and west of tlie Forty. Together, the two 
parcels formed a31 inverted L-shaped parcel. The Nelsons removed a dilapidated fence whichhad previously an( 
uncertainly marlred the boundary between the Forty and !he Eighty. They thereafter f m e d  all 120 acres as a 
unit. In 1973, George Wagner approached Floyd Nelson about purchasing some of the property. The 
negotiations which followed resulted in the sale of the Forty to the Wagners. The Land Sale Agreement 
described the property sold as: "The Northeast Quarter of the Southwest Quarter of Section 11, Township 3 
North, Range 3 West of the Boise Meridian, in Canyon County, Idaho; Together with all water, water rights, 
ditches and rights of way for ditches appurtenant thereto. . . ." This is how the Forty was described to the 
Nelsons when they purchased it in 1953. 
Floyd Nelson maintains he intended to sell exactly what he purchased in 1953 and, to that end, explained to 
the Wagners he would sell only by legal description. He further contends that he never went out to view the 
property with George Wagner until "after we made the sale and I seen [sic] it: was going to be conclusive." 
Nelson, however, admits he told Wagner that a certain irrigation ditch (the Mai ditch) was located on the Eight) 
and that the nortll-south ditch was located on the Forty. The north-south ditch lies along the south-half of the 
westem boundary of the Forty. The Mai ditch lies along the entire western boundary of the Forty and is, of 
course, west of the north-south ditch. On lhe other hand, Wagner maintains he was never told the sale would be 
by legal description only. He also contends that Floyd Nelson accompanied him to the parcelprior to the sale 
and pointed out the east bank of the Mai ditch as the western boundary of the Forty. 
In 1977, preparatory to converting the north-south ditch from an open to an underground ditch, the Wagners 
ordered a survey done.(h2) The survey revealed that the north-south ditch was actually on the Eighty. Althougt 
they moved the ditch to the east when placing it underground, it nevertheless continued to encroach upon the 
Eighty. The Nelsons knew the results of the survey but did nothing about the encroachment at that time. 
I-Towever, in 1981 waste water from the Eighty flowed across the north-half ofthe Forty. For some reason, this 
spurred the Wagners to stake out their claim to land west of the survey line. Accordingly, they placed fence 
posts along the line they believed Floyd Nelson had indicated was the western boundary of the Forty. Nelson 
then had his owl1 survey done, which confirmed the fence posts were on the Eighty. He therefore took them 
down. Wagner replaced them in increased numbers. The Nelsons brought suit. 
On appeal, the Wagners raise three issues. First, did the Nelsons make false representations regarding the 
western 
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boundary of the Forty which would estop thein from claiming the boundary as determined by the two surveys? 
Second, did the Wagners acquire title by adverse possession to the strip of land lying between the boundary as 
- i i Page 3 of:  
- the truth; [Z] the false representation or concealment is made with the intent that it be relied upon; 
[3] the party asserting estoppel does not know or could not discover the truth; and [4] the party 
asserting estoppel has relied and acted upon the representation or concealment to his prejudice. 
Twin Falls Clinic and Hospital Building Gorp. v. Hamill, 103 Idaho 19,644 P.2d 341 (1982). 
Scott V.  Castle, 104 Idaho 719,725,662 P.2d 1163, 1169 (Ct.App.1983). We need only concern ourselves with 
the second element. Therefore, for purposes of our opinion, we will assume, but not decide, that the other 
elements have been established. 
Idaho has implicitly recognized the importance of this second element. In Brooks v. Jensen, 75 Idaho 201, 
270 P.2d 425 (1954), our Supreme Court pointedly stated several times that the seller intended to sell the 
disputed strip of land and that the buyers were "led" to believe they were purchasing the strip. The seller, 
however, had concealed the material fact that there was a dispute about the ownership of the strip. It is clear the 
seller intended the buyers to act upon a less than candid statement of facts. The buyers inBroo1r.s were granted 
rescission. Likewise, in Lanning v. Sprague, 71 Idaho 138, 143,227 P.2d 347,349-50 (1951), our Supreme 
Court affirmed a trial court filldmg "that the acts of the defendant in representing the boundaries of the land 
were made with intent to deceive the plaintiffs and to induce them to purchase the real property, and that the 
representations relied on by the plaintiffs were false." See also Coolin v. Anderson, 26 Idaho 47, 140 P. 969 
(1914); Taylor v. Reising, 13 Idaho 226,89 P. 943 (1907). 
[Z] The record here demonstrates that Floyd Nelson did not intend George Wagner to act upon the false 
representations as lo the western boundary of the Forty. He testified that he intended to sell only what he had 
bought in 1953. As noted above, when the Nelsons bought the Forty, the description contained in the contract of 
sale was simply the "Northeast Quarter of the Southwest Quarter of Section 11. . . ." When Nelson sold to 
Wagner, the contract again contained only this description. Furthermore, Nelson testified that he told Wagner of 
his intent to sell only by legal description. This, of course, Wagner disputes; but the district court found that 
Nelson had indeed told Wagner of his intention to sell only by legal description. We will not overturn this 
finding as clearly erroneous. See I.R.C.P. 52(a). For these same reasons, it is clear Nelson also did not have the 
expectation that Wagner would rely upon the false representations. On the contrary, he had every reason to 
expect Wagner to rely only upon the legal description set out in the contract. Nelson made it clear that he did 
not lmow exactly where the boundary was, and that he was selling only by legal descfiption anyway. The 
district court did not err in holding that the Nelsons were not estopped from claiming 
- -  Page 574 ------- ---- 
the boundary as established by the surveys. 
[3] The next issue raised is whether the Wagners obtained title to the disputed strip by adverse possession. 
The district court held there was no "adversity" in the Wagners' possession of the strip prior to the survey in 
1977, because it was not until 1977 that the Wagners discovered they did not, in fact, own the strip. Since the 
Nelsons filed suit in 1981, the five-year prescriptive period had not run. See I.C. 5 5-203. The district court's 
. . .  . .  . . - . .. . - . . . ..  . 
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' 408 (1980). The burden of proving these elements is generally on the party claiming adverse possession. Id. 
However, once continuous possession for the prescriptive period is proven, a presumption that the possession 
was adverse arises. CJ Stecklein v. Montgomeiy, 98 Idaho 671,570 P.2d 1359 (1977) (concerning easements b: 
prescription). The burden then shifts to the other party to prove that the possession was under "license, 
indulgence or special contract inconsisteiit with a claim of right." Id. at 674, 570 P.2d at 1362 (quoting Eagle 
Rock Corp. v. Idamont Hotel Co., 59 Idaho 413,431,85 P.2d 242,249 (1938)). 
[6] After carefully and thoroughly examining the testimony, we conclude that the Wagners have failed to 
prove adverse possession in fact for the full prescriptive period. Although the Wagners purchased the Forty in 
1973, they themselves never farmed it. In 1973 and 1974, a tenant named Donny Pfost fanned half of the Forty 
and Floyd Nelson farmed the other half. Nelson also fanned the Eighty during these years. There is no 
evidence, however, to show whether the disputed strip was being farmed as part of the Forty or part of the 
Eighty. The nature of the crops being raised often made it appear as if the Eighty and the Forty were one field. 
In 1975, Pfost farmed the entire Forty. He allegedly farrged as close to the east hank of the Mai ditch as 
possible, repeating a practice carried on in 1973 and 1974 when Nelson farmed half of the Forty. Pfost did not 
testify at trial. However, Floyd Nelson testified that after the Mai ditch was put underground in 1975, he farmed 
his Eighty "a ways" east of the Mai ditch line. Once again, adverse possession of the strip is in doubt. From 
1976 until the Nelsons filed suit in 1981, the Forty was farmed by Earl Tuckness and the Eighty was farmed by 
his son, Tim. The two Tucknesses shared machinery and labor, and often planted the same crop. As in 1973 to 
1975, the crops were often "intermixed" across the boundary, as if only a single field existed. Under these 
circumstances, it is impossible to detennine that Wagner possessed the disputed strip openly, ilotoriously and 
hostilely from any particular point in time. 
Moreover, these same facts shed doubt on when the Nelsons had lmowledge of or received notice that the 
Wagners were claiming the disputed strip. The evidence would sustain a finding that the Nelsons had 
knowledge or notice as of 1977 when the Wagners ordered a survey and then ignored the results by ordering 
their tenant 
to farm west of the survey line. Since suit was filed in 1981, the full five-year prescriptive period had not run. 
We hold that the Wagners did not carry their burden of proving each of the elements of adverse possession. The 
district court did not error in refusing to grant them title by adverse possession. 
[7,8] Thk fmal issue raised on appeal is whether the district court properly awarded the Nelsons, as 
damages, the cost of the 1981 survey. The Wagners argue that, as a general proposition, the cost of a survey is 
not recoverable as damages. We disagree. The Nelsons persuasively argue that there is a difference between 
damages and costs incurred in the preparation for litigation. It has been held that the cost of a survey is not 
recoverable if incurred in preparation for litigation. See Straford v. Wood, 11 Utah 2d 251,358 P.2d 80 (1961). 
Generally, however, a wrongdoer may be held liable for all costs which the victim may sustain as a result of the 
wrong (as distinguished hom costs incurred in preparation for litigation). See University of Arizona Health 
- .  - - . - .- < . . --- - - - -  - . ~ -. .. . . .. . 
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' ' Footnotes: 
1. Before trial the Wagners sold their parcel to &other couple who are not parties to this action. 
2. The Mai ditch had been converted into an underground ditch by 1975. 
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Ruth M. PILCHER, Hattie R. Campbill, and Charline Edison, (formerly Charline L. Burke), Plaintiffs- 
Respondents, v. Robert DATTEL and Corliss W. Dattel, husband and wife; and Wayne Nettleton; and W.H. 
Field Co., Inc., a Washington corporation, Defendants-Appellants. 
[Cite as Pilcher v. Dattel, 115 Idaho 791 
Court of Appeals of Idaho. 
November 1, 1988. 
Action was brought in which land was claimed by adverse possession. Judgment in favor of adverse claimant 
was entered by the District Court, First Judicial District, Bonner County, Dar Cogswell, J., and title holders 
appealed. The Court of Appeals held that finding as to existence of fence along the side of the parcel in questior 
was supported by substantial evidei~ce. 
Affirmed. 
John F. Elsaesser of Verby, Elsaesser & Jarzabelc, Sandpoint, for defendants-appellants. 
. "JI -' 
Raymond T. Greene, Jr., Sandpoint, for plaintiffs-respondents. 
PER CURIAM: 
This is an adverse possession case. Robert and Corliss Dattel and Wayne Nettleton hold as co-tenants record 
title to approximately twenty acres of land adjoining the land owned by Ruth Pilcher and her daughters, Hattie 
Campbill and Charline Edison. The Dattels and Nettleton have appealed from the district court's judgment 
granting Pilcher a quiet title by adverse possession to aportion of the land claimed by the Dattels and Nettleton. 
The sole issue is whether there was substantial and competent evidence to support the district court's fmding 
that the land adversely possessed was enclosed by a fence. We affirm. 
Findings of fact by a trial court will not be disturbed on appeal unless they are clearly erroneous. I.R.C.P. 52 
(a). Clear error will not be deemed to exist if the fkdiugs are supported by substantial and competent, although 
conflicting, evidence. Rasmussen v. Mavtin, 104 Idaho 401, 659 P.2d 155 (Ct.App.1983). 
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was erected across the upper portion of the meadow from the access road on the west to the fence on the east. 
For convenience, we will refer to this latter fence as "the cross fence." 
From 1968 to 1978 Pilcher and her family pastured cattle, horses and sheep within the fenced enclosures of 
the northern area of the twenty acre parcel. The cross fence was primarily used to secure Pilcher's daughter's 
horses within the upper portion of the meadow. Pilcher and her family cultivated hay in the remainder of the 
meadow for their animals. 
In February 1980 the Dattels and Nettleton obtained a warranty deed to the twenty acre parcel containing 
the meadow. Disputes between the adjoining land owners then arose as to who had the right to possession and 
use ofthe meadow. Pilcher finally left her home in the fall of 1981 and later brought this action. The district 
court granted Pilcher title to the approximately six acres of land lying north of the cross fence on an adverse 
possession theory. 
Under LC. 5 5-210(1), a person may obtain title to land through adverse possession by showing that the lanc 
has been possessed, occupied and protected by a substantial inclosure for a period of five years or more. The 
Dattels and Nettleton concede that Pilcher and her daughters have established adverse possession of the 
residence and the area immediately surrounding it, but they contend that adverse possession has not been showr 
for the larger area granted by the district court. In particular, they contend that substantial evidence does not 
exist to support the finding of a fence on the east side from the area of the barn south to the location of the cross 
fence. 
Most of the testimony relied upon by the Dattels and Nettleton for their argument comes from witnesses 
who mainly traversed the lower part of the twenty acre tract. These witnesses testified that a 
fence on the east side did not exist south of the cross fence. Some testimony was elicited explaining that since 
1977 a fence on the east side did not exist north of the cross rence for approximately 250 feet to the area of the 
barn. One witness testified that he did not recall seeing a fence in this area since 1972. 
There is uncontradicted evidence from Pilcher and her family that between 1968 and 1971 a fence existed 
on the east side south of the bam to the cross fence. It is also uncontradicted that animals were pastured on the 
property until 1978. Pilcher further testified that in 1980 and 1981 she observed the Dattels and Nettleton 
removing portions of the fence near the b m .  An appraiser and a surveyor testified that when they viewed the 
property in 1981 and after, they observed old fence posts and compacted fence post holes on the east side 
between the bam and the cross fence. Documentation from Bonner County was admitted as evidence of taxes 
paid by Pilcher for the property she possessed. 
Although the testimony is conflicting, the evidence produced by Pilcher shows a fence existed on the east 
side from the bam to the cross fence between 1968 and 1971, and the inference arises from the keeping of 
, \ 
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The district court judgment i s  aff im~ed. Costs to the respondent, Pilcher. 
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Norman S. STANDALL and Anita J. Standall, husband and wife, Plaintiffs-Respondents, v. Archie TEATER 
and Patricia Teater, husband and wife, Defendants-Appellants. 
[Cite as Standall v. Teater, 96 Idaho 1521 
No. 11308. 
Supreme Court of Idaho. 
July 26, 1974. 
In an action to quiet title, plaintiffs prevailed in the District Court, Fifth Judicial District, Gooding County, 
Charles Scoggin, J., and defendants appealed. The Supreme Court, McFadden, J., held that where defendants 
since 1955 had maintained a substantial enclosure around their land, and plaintiffs recognized such as an 
encroachment upon their lands acquired in 1962, and defendants were assessed only on land designated as "Tax 
6" and not on land described by metes and bounds, and paid all taxes on property assessed to them over the 
years, they met the statutory requirement of payment of taxes before claim to land under adverse possession 
could be established. 
Affirmed in part and reversed in part and remanded. 
Samuel Kauhan, Jr., Anderson, ICaufman, Anderson & Ringert, Boise, for defendants-appellants. 
Severt Swenson, Jr., Becker, Swenson & Shaw, Gooding, for plaintiffs-respondents. 
McFADDEN. Justice. 
Norman S. Standal and Anita J. Standal, husband and wife (plaintiffs-appellants), instituted this action to 
quiet title to real 
property owned by them, alleging in their complaint that Archie and Patricia Teater, husband and wife, claimed 
an interest in their properly. The Teaters (defendants-appellants) answered and counterclaimed alleging that 
they owned certain real property described in their counterclaim, basing their owilership of the property on 
adverse possession. The trial court, after hearing the case entered findings of fact, conclusions of law and decree 
adverse to the Teaters, and judgment was entered quieting title in the Standals. The Teaters then perfected this 
.--- a- ~. . . 
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III substance the trial cout found: (a) 111 1951 the Teaters by deed obtained title to their property in Section 
21; (b) The Standals purchased their property in Section 28 in 1962; (c) In 1953 the Teaters had an engineer 
survey and determine a new description of the land, following which they made a claim to laud in Section 28 
located within a barbed wire fence, which "was down and cattle could cross and recross"; (d) In 1970 the 
Teaters had another engineer survey the property "due to the fact that the Defendants [Teaters] were not 
satisfied with the survey * * * ill 1953 * * *. That at the time the Defendant, Mr. Teater, stated that the Section 
line was not in the area determined by Mr. Riedesel [the engineer who surveyed it in 19701 and directed that he 
survey a line showed to him by the Defendant, Mr. Teater, which moved the entire October, 1953 survey south 
into Section 28"; (e) A chain lillk fence was constructed by the Teaters, but they testified they never considered 
this fence as their boundary; (f) The Standals and their predecessors paid all taxes levied on their property in 
Section 28 and the Teaters paid taxes on lands in Section 21 and paid no taxes on lands in Section 28; (g) The 
Teaters made no open adverse claim to Tract B until 1970 when they constructed a fence alongthe boundaries 
of the land they claimed, which fence was promptly dismantled by the Standals. 
On the basis of the findings of fact, the trial court concluded that the Teaters failed to establish their claim tc 
adverse possession under a written instrument (I.C. $3  5-207, 5-208), or under an oral claim of title (I.C. $5 5- 
209, 5-210), and entered judgment quieting title in favor of the Standals. 
The appellants have assigned as error various findings of fact and conclusions of law contending that the 
findings were not sustained by the evidence and that the trial court misapplied the law in its conclusions. In 
s m a r y ,  the appellants contend the trial court erred in holding, 
(1) that the appellants failed to prove their claim of adverse possession to the land under a claim of 
a written instrument of title; and 
(2) that the appellants failed to prove their claim of adverse possession of the lands by an oral claim 
and exclusive possession ill excess of five years. 
The Teaters purchased their property from Mr. and Mrs. Famsworth, receiving a deed in 19.5 1. Previously, in 
1949, the Teaters and Stella Fanlsworth had entered into a written meinorandurn whereby it was agreed the 
Famsworths would sell the Teaters a tract of about one acre of land on a knoll. The purchase price was millimal 
and the Famsworths were unwilling to have it surveyed. In January 1951, a deed was executed by the 
Farnsworths to the Teaters describing the property as 
"A part of Lot 3, Sectioil21, Township 6 South Range 13 E.B.M., laying west of U.S. Highway 
30 consisting of approximately 213 of an acre and described as: Commei~cing at a point where U.S. 
Highway 30 crosses the south line of Section 21, thence west 250 feet; thence approximately North 
134 feet, thence in a Northeasterly direction 108 feet to the west line of U.S. Higbway 30, then 
following the west side of U.S. Highway 30 South to poiilt of beginning." 
Ths  property was along the old highway from Bliss to Ragerman, and lay west of the highway and east of a 
. . . - . -. 
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established the southeast comer of their property on the west boundary of the highway with a marked rock. Thix 
point, Point C on the sketch, supra, was 267.3 feet southerly from the point where the south line of the chain 
link fence intersected the west boundary of the highway. Teaters claim that from this Point C they own all the 
property westerly to the break or drop-off, some 72 feet as they claimed, and then northerly from that line to the 
west elid of the south line of their chain link fence (Tract B, sketch, supra). 
The Teaters testified that they had made improvements in the claimed area by planting trees and maintaininl 
the land in its natural rustic state. They also testified that they maintained an existing fence surrounding that 
area (Tract B). 
Mr. Teater is a well-lcnown artist, and he used the property south of the chain link fence in his work as the 
basis for painting, exemplifying the natural state of the area. 
In 1970 the Teaters constructed a fence along the west and south side of the property they claim (Tract B). 
Standal testified that after the fence was built he pulled and stacked all the fence posts and rolled up the wires. 
He testified that in the area claimed by the Teaters he had hauled gravel out of a pit and sold some 3,000 yards 
of gravel to another person. 
[I, 21 First, considering Teaters' claim to the disputed property based on adverse possession under a written 
claim of title (I.C. 5 5-207, $ 5-208), the trial court did not err in denying this claim. Their deed called for 
property situate in Section 21. The evidence clearly established the section line crossed their property between 
their home and the chain link fence to the south. Nowhere in the record does there appear any "written 
instrument" setting out any foundation for the Teaters' claim to the property lying south of the section line. The 
description set out by the surveyor in 1953 did not fit within the claim urged by the Teaters, or within the 
description contained in their counterclaim. The subsequent 1970 survey could not be used Tor any basis of 
adverse possession under a written claim. LC. $ 5-207. The Teaters, who claiii the property by adverse 
possession, had the burden of proof to establish their claim. Hamilton v. Village of McCall, 90 Idaho 253,409 
P.2d 393 (1965). See, Smith v. Smith, 95 Idaho 477,511 P.2d 294 (1973); White v. Boydstun, 91 Idaho 615, 
428 P.2d 747 (1967). The appellants failed in this regard. 
As concerns appellants' claim as to Tract B under an oral claim of title, I.C. $5 5-209(hl) and 5-210,(&2) 
the trial court denied this claim, first because the Leaters failed to establish payment by them of any taxes 
assessed against property situate in Section 28, and secondly, they failed to establish that it was protected by 
any substantial enclosure. The trial court found that the barbed wire fence was down. The record fully sustains 
the trial court's determination that the barbed wire fence the Teaters contended bounded the area claimed by 
them was down and cattle could cross and recross 
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the area. This finding, supported by substantial, competent, although conflicting evidence, will not be disturbed 
bv this court. Hafer v. Ilom, 95 Idaho 621,515 P.2d 1013 (1973): Enders v. Hubbard & Sons. Inc.. 95 Idaho 
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location of the actual boundary when the other elements of adverse possession are present. See, Bayhouse V. 
Urquides, 17 Idaho 286,105 P. 1066 (1909); Mulder v. Stands, 71 Idaho 22,225 P.2d 463 (1950); Calluns v. 
Kousouros, 72 Idaho 150,237 P.2d 1053 (1951); Scott v. Gubler, 95 Idaho 441,511 P.2d 258 (1973). The 
record is without dispute that the chain link fence was first constructed in 1955 and remained intact thereafter, 
and that this fence was a substantial enclosure within the meaning of I. C. 9 5-210. 
The trial court held that notwithstanding such an enclosure by the chain link fence, the Teaters failed to 
show that they had paid any taxes upon land situate in Section 28. The tax assessor testified that initially the 
Teaters were assessed for a portion of Lot 3 west of the highway in Section 21, and that in 1952 the closest he 
could deternine the acreage was .28 acres. The assessor testified that in 1953 the property was designated as 
Tax Number 6, and that he determined it contained two-thirds of an acre, but that he rounded the acreage off at 
one acre for assessment purposes. The record does not show that the assessor ever described this property by a 
metes and bounds description, but only assessed it as "Tax 6, Sec. 21, T. 6 R. 13". 
1973, in Scott v. Gubler, 95 Idaho 441, 51 1 P.2d 258, this court had before it an issue concerning the 
statutory requirement that taxes must be paid before a claim to land under adverse possession can be 
established. In fairness to the district judge and counsel, it should be pointed out that at the time of the trial of 
the instant case, none of them had the benefit of the decision in Scott v. Gubler, supra. In the Scott case this 
court reviewed at length prior decisions of this court and approved holdings from the Supreme Court of Indiana, 
and stated: 
"[Iln the case of boundary disputes between contiguous landowners, where one laxdowner can 
establish continuous open, notorious and hostile possession of an adjoining strip of his neighbor's 
land, and taxes are assessed by lot number or by govenment survey designation, rather than by 
metes and bounds description, payment of taxes on the lot within which the disputed tract is 
enclosed satisfies the tax payment requirement of the Indiana statute. Nasser v. Stahl, 126 Ind. App. 
709, 134 N.E.2d 567 (1956); Echterling v. Kalvaitis, 235 Ind. 141, 126 N.E.2d 573 (1955). Several 
Idaho cases have expressed approval of a similar theory. See White v. Boydstun, 91 Idaho 615, 
622,428 P.2d 747 (1967); Beneficial Life v. Walcamatsu, 75 Idalio 232,242, 270 P.2d 830 (1954); 
Callrills v. I<ousouros, 72 Idaho 150, 156,237 P.2d 1053 (1951); Mulder v. Stands, 71 Idaho 22, 
26,225 P.2d 463 (1950); Bayhouse v. 
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Urquides, 17 Idaho 286,297-298, 105 P.2d 1066 (1909)." 95 Idaho 441,511 P.2d 260-261. 
The rule quoted above in the Scott case is applicable to the factual situation here. In this case, since 1955 the 
Teaters maintained a substantial enclosure around their land. The Standals recognized this was an encroachment 
upon their land acquired in 1962. Over the years since acquiring their title the Teaters were assesesd only on the 
land designated as "Tax 6" and not on land described by metes and bounds. It is our conclusion that the Teaters, 
who paid all taxes on the property assessed to them over the years, as a matter of law did pay taxes on the whole 
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It is thus our conclusion that the Teaters are entitled to a decree quieting title to all property within the 
boundaries of the chain Link fence (Tract A), and that portion of the judgment must be reversed. 
141 A judgment defining rights to land must be precise in its description. No~rie v. Fleming, 62 Idaho 381, 
112 P.2d 482 (1941); Hedrick v. Lee, 39 Idaho 42,227 P. 27 (1924). The record here fails to contain any metes 
and bounds description of Tract A sufficient to properly describe the parties' respective tracts of land. Unless 
the parties can f e s h  an agreed upon and adequate description of Tract A, the trial court shall order a suvey 
by a disinterested, qualified engineer in order to obtain the necessary data for a description of the property 
sufficie~it for the purposes of this case. The costs of such survey shall be fixed by the court and be borne equallj 
by the parties. The parties shall be funlished the results of such survey and be given an opportunity to be heard 
thereon. See, Lisher v. Krasselt, 94 Idaho 513,492 P.2d 52 (1972). Thereafter, the tria1,court shall enter 
amended findings of fact, conclusiolis of law and judgment in conformity with the views expressed herein. 
That portion of the judgment quieting title in the plaintiffs to land other than Tract A is affirmed, but that 
portion of the judgment concerning Tract A is reversed and the cause remanded for further proceedings. No 
costs allowed. 
SE-IEPARD, C. J., and DONALDSON, McQUADE and BAKES, JJ., coilcur. 
Footnotes: 
1. LC. § 5-209. "Possession under oral claim oftitle.-Where it appears that there has been an actual continued 
occupation of land, under a claim of title, exclusive of any other right, but not founded upon a written 
instrument, judgment or decree, the land so actually occupied, and no other, is deemed to have been held 
adversely. 
2. I.C. 5 5-210. "Oral claim-Possession defined-Payment of Taxes.-For the purpose of constituting a11 adverse 
possession, by aperson claiming title not founded upon a written instrument, judgment or decree, land is 
deemed to have been possessed and occupied in the following cases only: 
1. Where it has been protected by a substantial inclosure. 
2. Where it has been usually cultivated or improved. 
Provided, however, that in 110 case shall adverse possession be considered established under the provisions 
of any sections of this code unless it shall be shown that the land has been occupied and claimed for the period 
of five years continuously, and the pa ty  or persons, their predecessors and grantors, have paid all the taxes, 
state, county or municipal, which have been levied and assessed upon such land according to law." 
O Lawriter Corporation. All rights reserved. 
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LeRoy E. LINDGREN and Patricia A. Lindgren, husband and wife, Plaintiffs-Respondents, v. Ruth MARTIN, 
Defendant-Appellant, and The heirs and devisees, if any, of the Estate of Albert Martin, and to all other persons 
unlmown, claiming any right, title, estate, lien or interest in the real property described in the complaint adverse 
to plaintiffs' ownership or any cloud upon plaintiffs' title thereto, Defendants. 
[Cite as Lindgren v. Martin, 130 Idaho 8541 
No. 22779. 
Supreme Court of Idaho, Coeur d'Alene, October 1997 Term. 
December 8. 1997. 
Property owners brought quiet title action against adjoining property owners. The District Court, First Judicial 
District, Bomer County, James R. Michaud, J., entered current for property owners. Adjoining property owners 
appealed. The Supreme Court, Walters, J., held that property owners had satisfied all of requireinei~ts of adverse 
possession necessary to prove claim of adverse possession where disputed property was substantially inclosed. 
Affirmed. 
Finney & Finney, Sandpoiilt, for appellant. Gary A. Finney argued. 
Paul W. Vogel, Jr., Sandpoint, argued for respondents. 
WLTERS,  Justice. 
This is an appeal &om the district court's decree quieting title to a 0.93 acre parcel of land in Bonner 
County. The decree was in favor of LeRoy and Patricia Lindgren based upon the order of the district court 
holding that the Lindgrens had proved their claim of title by adverse possession and their claim of boundary by 
acquiescence. We affirm the decree. 
FACTS AND PROCEDUWL BACKGROUND 
The Lindgrens are the owners of a twentyacre parcel of land described as the Ell2 of the NE114 of the 
NE114 of Section 15, Township 57 North, Range 1 East, Boise Meridian, Bonner County, Idaho. Adjoining this 
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The Martins never resided on their property after they purchased it in 1957. They moved to Bonner County 
from their home in California in 1963 and at that time used the property adjoining the Lindgrens' primarily on 
weekends and for vacations. The Martins eventually sold off all but approximately sixteen acres adjoining the 
Lindgrens' property, which they visited less and less. 
Sometime in 1971, the Martins hired a1 attorney to contact the Lindgrens concerning the boundary line 
between their adjoining properties. By letter of June 17,1971, the Martins' attorney advised the Lindgrens that c 
survey had been obtained which showed that the existing fence line between the properties "is not located on 
the true and exact property lines." The letter further requested that the Lindgrens cease encroaching on the 
Martins' property and restore the survey line. There is nothing to reflect a change in the parties' positions as a 
result of the letter, indeed the Lindgrens continued to occupy the property up to the fence line. In addition to 
keeping the fence in good repair, the Lindgrens maintained a lock on a gate and fence located along Trestle 
Creelc Road on the northerly boundary of the disputed parcel and their property through which they had 
exclusive' access to their home. The Lindgrens used the disputed parcel at various times to store a car, car parts 
and snow-mobiles, to maintain a lumber pile, to play on and to camp on. They cleared the area of dead fall and 
planted trees cor~sistent with promoti~lg the wilderness habitat where they could observe local wildlife. Until the 
completion of a survey in 1991 which located the fence in relation to the parcel described in their deed, the 
Lindgrens were unaware of the true boundary line separating their property from the land owned by the Martins 
This survey revealed that the fence line'was located to the west of the mutual boundary between the Lindgrens' 
and the Martins' properties as described in their deeds. The survey exhibited the disputed parcel at issue in this 
case, an area 0.93 acres in size bounded on the east by the mutual boundary found in the deeds' descriptions, by 
Trestle Creek Road on the north, by the fence line on the west and on the south by the centerline of Trestle 
Creelc. 
In 1993 the Lindgrens filed a complaint against Ruth Martin and the heirs and devisees of Albert Martin, 
seeking to quiet title to the disputed 0.93 acres as described in the 1991 survey. The Lindgrens claimed title by 
adverse possession of the disputed parcel. As a11 alternative theory, they also alleged the existence of a 
boundary by acquiescence, 
that is, the fence line running in a north-south direction between Trestle Creelc Road and Trestle Creek. Matin 
answered and counterclaimed, asserting her right to title to the disputed parcel. The case proceeded to trial 
before the c o w  without a jury. 
The district court issued findings and conclusions on January 4, 1996. The district court found that the 
property inclosed by the fence constituted an area of 0.93 acres in size, that the fence had been in the same 
location since 1940, and that the parties' grantors as far back as 1956 had considered the fence "our fence line." 
The district court made findings as to the Lindgrens' exclusive use of a locked gate providing access to the 
disputed property, their efforts to clear brush and fallen limbs in the area, and the ways that they used and 
improved the property. The district court found that the fence was acquiesced in as the boundary line from 1940 
~. ~. . ~ . . . . . - . . . - . . ... - -  .. . - .. 
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possession had been proved. She also contends that the district court erred in finding a boundary by 
acquiescence in that the district court failed to find a required element, i.e., that the boundary was uncertain or 
in dispute. 
ANALYSIS 
Initially, the district court found that the disputed parcel constituted an area of 0.93 acres in size. The districl 
court described the area inclosed by the fence line as follows: 
[Flrom the Trestle Creek Road to Trestle Creek; from Trestle Creek east to the true north south 
line; along the true north south line north to the northwest comer of the property; and from the true 
northwest comer of the property to the northern terminus of the fence line. 
Later, in the decree quieting title to the disputed area in the Lindgrens, the district court described the property 
by metes and bounds. Martin claims that because the district c o w  did not malce a finding regarding the legal 
description of the disputed property, the metes and bounds description contained in the decree is unsupported b j  
t l~e  record and cannot stand. 
A metes and bounds description in a quiet title judgment, which was unsupported by the record and based 
apparently on a survey conducted by counsel for the successful party after trial, has been held improper, and a 
new survey by disinterested, qualified engineers should be ordered. Lishev v. Kmsselt, 94 Idaho 513,517,492 
P.2d 52, 56 (1972). Contrary to Martin's assertion, the record in this case reflects that the metes and bounds 
description was deiived from the survey performed by Lany Glahe in 1991. The survey was admitted into 
evidence as plaintiffs exhibit 1 to provide the legal description of the 0.93 acres and to illustrate the location of 
the fence line in relation to the true line between the parcels and the location of the fence line in relation to 
Trestle Creek Road and Trestle Creek. Glahe also testified at trial that the metes and bounds description was the 
legal description of the 0.93 acre disputed parcel of land. 
[I] The Lindgrens's complaint to quiet title contained the metes and bounds description which was identified 
as Parcel 2. In her answer to the complaint, Martin did not challenge the whole or any pait of the description. 
Averments in a complaint to which a responsive pleading is required are admitted when not denied in the 
responsive pleading. 
-- Page 857 - -% 
I.R.C.P. 8(d). The metes and bounds description, therefore, is clearly supported by the record and will not be 
disturbed despite a laclc of findings that the metes and bounds set forth the legal description of the 0.93 acre 
disputed parcel. See Pope v. Ziztevinountain Gas Co., 103 Idaho 217,225,646 P.2d 988, 996 (1982) (A lack of 
findings may be disregarded by an appellate court only if the record is clear and yields an obvious answer to the 
relevant factual question.). 
- 
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provisions of any sections of this code unless it shall be shown that the land has been occupied and 
claimed for a period of five (5) years continuously, and the party or persons, their predecessors and 
grantors, have paid all the taxes, state, county or municipal, which have been levied'and assessed 
upon such land according to law. 
The burden of showing all of the essential elements of adverse possession is upon the party seeking title 
thereunder and every element of adverse possessioil,must be proved with clear and satisfactory evidence. Berg 
v. Fairman, 107 Idaho 441,690 P.2d 896 (1984); Loomis v. Union Paczj?c Railvoad, 97 Idaho 341,544 P.2d 
299 (1975); Swanson v. State, 83 Idaho 126,358 P.2d 387 (1960). The requirements of inclosure and 
improvement found in LC. 5 5-210 are written in the disjunctive, and it is sufficient to show either a substantial 
inclosure or cultivation or improvement. Owen v. Boydstun, 102 Idaho 31,624 P.2d 413 (1981). 
The district court concluded that the Lindgrens had proved their claim of adverse possession and thus were 
entitled to a decree quieting title to the 0.93 acre parcel in them. The district court did not specify the section of 
the statute on which its decision was grounded; however, as one basis for its conclusion, the district court found 
that the area in dispute was inclosed by a fence. This finding, Marlin contends, is not supported by the evidence 
[4,5] A trial court's fmdings of fact in a court-tried case will be liberally construed on appeal in favor of the 
judgment entered, in view of the trial court's role as trier of fact. Sun Valley Shamrock Resources, Inc. v. 
Tvavelers Leasing Coup., 118 Idaho 116, 118,794 P.2d 1389, 1391 (1990). The trial court's findings and 
coi~clusions which are based on substantial, albeit conflicting, evidence will not be disturbed on appeal. Id. 
Hence, the only question of concern here is whether there was sufficient evidence in the record for the district 
court to find an inclosure as required by LC. 5 5-210(1). 
Martin asserts that there never was a fence on the westerly lot line of the Lindgrens' deeded property nor on 
the southern boundary ofthe disputed property. She argues, therefore, that the displuted property could not be 
said to be inclosed as required by LC. 5 5-210(1). Martin does not contend that the inclosure has to be a fence, 
but claims that the district court's finding of inclosure is in error because the fence was onlypartially along the 
north side of the property and was short of reaching the creek on the west side. Alternatively, Martin relies on 
Persyn v. Favreau, 119 Idaho 154,804 P.2d 327 (Ct.App.1990), arguing that because the disputed fence at 
issue in this case never coiltained livestock, there can be no inclosure sufficient to satisfy the statute. 
[6,7] I.C. 5 5-210(1) requires "that land claimed by adverse possessioil be 'protected by a substantial . 
inclosure."' Smylie v. Peavsall, 93 Idaho 188,193,457 P.2d 427,432 (1969). It is true that the character of the 
inclosure may vary somewhat from case to 
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case "so long as it satisfies what is usual under the circumstances and indicates clearly the boundaries of the 
adverse occupancy." Id., citing Tmsk v. Success Mining Co., 28 Idaho 483,490-91, 155 P. 288,290 (1916). 
Adverse claimants must establish that they constructed or maintained an inclosure on the disputed parcel of land 
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, i i 
156, 525 P.2d 347,351 (1974). It has also been recognized that a natural boundary can mark the confrnes of 
property adversely possessed. Id.; see Owen v. Boydstun, 102 Idaho at 34,624 P.2d at 416 (Neither the 
improvements made nor the artificial or natural boundaries surrounding the disputed property, served to 
sufficiently delineate the area adversely occupied to meet the statutory requirements.). 
There is evidence in the record that the disputed property was protected by a fence line along Trestle Creek 
Road to the north, by the fence line consh-ucted and maintained by the Lindgrelis or their predecessors to the 
west (which ran from Trestle Creelc Road to Trestle Creel) and by the creek to the south. The dishict court's 
factual finding of inclosure is supported by substantial and competent evidence and therefore is not clearly 
erroneous or reversible. As a consequence of this holding, we need not discuss improverne~~ts made to the 
disputed property as alternative proof of adverse possession to support the district court's conclusion. We 
uphold the district court's conclusion that the Lindgrens satisfied all of the requirements necessary to prove thei: 
claim of adverse possession. Furthermore, because ow affirmance of the district court's finding of adverse 
possessioll entitles the Lindgrens to a decree quieting title of the disputed property, it is not necessary to addresr 
the issue raised by Martin with respect to the district court's finding of boundary by acquiescence. 
CONCLUSION 
The decision of the district court finding that the disputed property was substantially inclosed will not be 
disturbed. On that basis, we aflirm the decree of the district court quieting title to the 0.93 acres in the 
Lindgrens. 
As no attorney fees on appeal were requested, none are awarded. Costs to respondents, Lindkens. 
TROUT, C.J., and JOHNSON, SILAK and SCHROEDER, JJ., concur. 
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Richard L. OWEN and Mary Louise Owen, Plaintiffs-Appellants, v. Neal BOYDSTUN, and Pearl N. Boydstun 
husband and wife, Willard R. Boydstun and Irene Boydstun, husband and wife, and P. T. Hayes, Defendants- 
Respondents. 
[Cite as Owen v. Boydstun, 102 Idaho 311 
No. 13101. 
Supreme Court of Idaho. 
March 3, 1981. 
Action was brought to quiet title to strip of recreational land, which was used by plaintiffs to gain access to 
lake, on theory that they had acquired title by adverse possession. The District Court, Valley County, J. Ray 
Durtschi, J., directed that judgment be entered against plaintiffs, and they appealed. The Supreme Court, 
Donaldson, J., held that: (1) under statute relating to adverse possession of land not claimed under written 
instrument, judgment or decree, party asserting adverse possession need only show either a substantial ii~closure 
or an improvemeilt or cultivation; (2) finding to effect that plaintiffs had not sufficiently improved or inclosed 
the strip of land so as to acquire title by adverse possession under such statute was not clearly erroneous; (3) 
where no taxes had been levied or assessed against the strip, payment of taxes was not a prerequisite to 
acquiring title by adverse possession; (4) my allegation of improper action on part of defendants in regard to tht 
strip and its taxes was irrelevant in the quiet title action; (5) neither an objection to trial court's failure to make 
findings on issue of plaintiffs' adverse possession via a claim under a written instrument nor a request or motion 
for such findings was a prerequisite to appellate review and such failure to bring the matter to trial court's 
attention was not a waiver of right to bring it up on appeal; and (6)  case would be remanded with directions to 
make findings on such issue of adverse possession via a claim under written instrument. 
Affirmed in part, reversed in parl and remanded. 
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James L. Schoenhut of Schoenhut &Nicholas, P. A,, McCall, Charles F. ~ c d e v i t t  of Givens, McDevitt, 
Pursley & Webb, Boise, for plaintiffs-appellants. 
Paris Martin, Boise, for defendants-respondents. 
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. . cleared bmsh froin the disputed area. They removed rocks from and hauled sand onto the beach area. They also 
constructed a rail fence in the vicinity of the south boundary of their deeded properly which ext'ended into the 
disputed property to within 12 feet of the high water line of the lake. ~ p ~ e l l a n t s  al o built a simple f i ~ ~ p i t  on thc 
disputed property by surrounding a small area with loose rocks. Except for the aforementioned, the disputed 
property remained essentially in its wild state. 
The central issue before the district court, as set out in its meinorandm opinion, was whether the appellants 
use of the disputed property constituted compliance with the statutory requirements of LC. $5 5-209 and 5-210 
to support a claim of adverse possession. These sections provide: 
"5-209. Possession under oral claim of title.-Where it appears that there has been an actual 
continued occupation of land, under a claim of title, exclusive of any other right, but not founded 
upon a written instrument, judgment or decree, the land so actually occupied, and no other, is 
deemed to have been held adversely. 
"5-210. Oral claim-Possession defied-Payment of taxes.-For the purpose of constituting an 
adverse possession, by a person claiming title not founded upon a written instrument, judgment or 
decree, land is deemed to have been possessed and occupied in the following cases only: 
1. Where it has been protected by a substantial inclosure. 
2. Where it has been usually cultivated or improved. 
Provided, however, that in no case shall adverse possession be considered established under the 
provisions of any sections of this code unless it shall be show11 that the land has been occupied and 
claimed for the period of five (5) years continuously, and the party or persons their predecessors 
and grantors, have paid all the taxes, state, county or municipal, which have been levied and 
assessed upon such land according to law." 
Following tlie trial without a jury, the court in a memorandum opinion held that tlle disputed properly had been 
used by the appellants beyond the statutorily required five-year period and such use was adverse. The court also 
held that no issue existed as to payment of taxes as no taxes had ever been levied or assessed against the 
disputed properly and, therefore, no payment of taxes had to be shown. 
The court noted, however, that there was dispute over whether there had been "improvements" or 
"inclosure" sufficient to meet the remaining pertinent statutory requirements. 111 resolving this dispute, the court 
after a survey of Idaho case law, concluded that I.C. 5 5-210 was written in the disjunctive, and it would be 
"sufficient to show either a substantial inclosure, improvement or cultivation." Applying that conclusion, the 
court then found that the appellants had failed to meet their burden of proving that the disputed property was 
protected by a substantial inclosure within the intent and meaning of the statutory requirement. The court was oi 
the opinion 
- 
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, , The district court in light of the foregoing, held that appellants had failed to prove the necessary elements of 
adverse possession and directed that judgment be entered against them. This appeal followed. 
[I] The first issue we deal with is whether the district court properly interpreted and applied I.C. 9 5-210. 
We agree with the court's conclusion that requirements of inclosure and improvement as found in this section 
are written in the disjunctive. This Court has recently held just this, overmling past authority to the contrary. 
Nesbitt v. WolJkiel, 100 Idaho 396,399 n. 2, 598, P.2d 1046, 1049 n. 2 (1979) (overruling Hyde v. Lawson, 94 
Idaho 886,499 P.2d 1242 (1972) to the extent it is inconsistent). 
[2] Applying 8 5-210, the district court determined that neither the improvements made nor the artificial or 
natural boundaries surrounding the disputed property, served to sufficiently delineate the area adversely 
occupied to meet the stahtory requirements. This Court, recognizes that the exact character of the improvement 
or the inclosure may vary from case to case, Smylie v. Pearsall, 93 Idaho 188, 193,457 P.2d 427,432 (1969); 
Tmsk v. Success Mining Co., 28 Idaho 483,490-91,155 P. 288,290 (1916). However, in the instant case, we 
cannot conclude otherwise than that given the particular facts presented to it, the district court properly found 
that appellants failed to satisfy the requirement of either improvement or inclosure. The court had the special 
opportunity to view the disputed property. Substantial and competent evidence appears in the record supporting 
the finding. The finding does not appear to be clearly erroneous. Accordingly, such finding will not be disturbet 
by this Court on appeal. I.R.C.P. 52(a). We affirm the district court's conclusion that appellants failed to meet 
their burden ofproving by clear and satisfactory evidence that the disputed property was protected by 
substantial inclosure or that there was usual improvement sufficient for adverse possession under 5 5-210. See 
Loomis v. Union PaciJic Railroad Co., 97 Idaho 341,544 P.2d 299 (1975). 
[3-51 The next issue is whether respondent Neal Boydstun's actions regarding the property in question while 
he was tax assessor for Valley County bars him from clainzing the property. Initially, as was concluded by the 
district court, we find that the matter of taxes generally is not an issue in this case. The record establishes that 
no taxes had been levied or assessed against the property. Thus, payment of taxes as one of the prerequisites to 
adverse possession under LC. 9 5-210 need not be shown and is not an issue. See Stickel v. Carter, 63 Idaho 78, 
117 P.2d 477 (1941). Moreover, m y  allegation of improper action on the part of the respondei~ts as regards the 
property and its taxes is irrelevant to this quiet title action. It is well settled under Idaho case law that the party 
seeking to quiet title against another must succeed on the strength of his own title, and not on the wealmess of 
that of his adversary. Pincock v. Pocatello Gold & Copper Mining Co., 100 Idaho 325,331,597 P.2d 21 1,217 
(1979); Nelson v. Enders, 82 Idaho 285, 353 P.2d 401 (1960); Stickel v. Carter, supra. 
[6] The appellauts also raise, in their reply brief, the issue of whether the trial court's view of the disputed 
property was so 
prejudicial as to be disregarded on this appeal. The record discloses that counsel accompanied the trial judge 
upon the view and no objection was raised at that time. We find that appellants, by failing to timely object at the 
. . .. .". . 
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. by I.C. 3s 5-207 and 5-208 have been proved. The court, in its discretion, may enter such fmd- 
ings based upon the existing record or it may allow the parties the opportunity to present such additional 
testimony as may be pertinent. 
We note, as was also noted in Stecklein v. Montgomery, supra (Bistline, J., especially concurring) and in 
Morris v. Frandsen, supra, that had the rules of civil procedure been utilized, specifically Rule 52(a) and Rule 
52(b), this particular issue on appeal might have been avoided. We urge both bench and bar to make sure that 
appropriate findings are entered as regards all issues before the trial court. 
No costs or attorney fees allowed to either appellants or respondents. 
BAKES, C. J., and McFADDEN, BISTLINE and SHEPARD, JJ., concur. 
Footnotes: 
1. These statutes are as follows: 
"5-207. Possession under written claim of title.-When it appears that the occupant, or those 
under whom he claims, entered into the possession of the property under claim of title, exclusive of 
other right, founding such claim upon a written instrumellt, as being a conveyauce of the property 
in question, or upon the decree or judgment of a competent court, and that there has been a 
continued occupation and possession of the property included in such inshument, decree or 
judgment, or of some part of the property under such claim, for five (5) years, the property so 
included is deemed to have been held adversely except that when it consists of a tract divided into 
lots, the possession of one lot is not deemed a possession of any other lot of the same tract. 
"5-208. Claim under written instrument-Possession defmed.-For the purpose of coilstituting an 
adverse possession by a person claiming a title founded upon a written instrument, or a judgment or 
decree, land is deemed to have been possessed and occupied in the following cases: 
1. Where it has been usually cultivated or improved. 
2. Where it has been protected by a substantial inclosure. 
: 3. Where, although not inclosed, it has been used for the supply of fuel, or of fencing timber for the 
purposes of husbandry, or for pasturage, or for the ordinary useof the occupant. 
,' / Page 6 off I \ 
as when the fi1al judgment is entered after both sides have made their presentations. I.R.C.P. 52(a). 
Defendants who have made successful 41(b) motions should complete the record by reminding the 
trial court that findings are required. Plaintiffs must ask the trial court to comply with Rule 52(a) as 
a conditioli precedent to bringing the case here." 98 Idaho at 712, 571 P.2d at 773. (Emphasis in 
original). 
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Tracy BAXTER and Sharon Baxter, husband and wife, Plaintiffs-Appellants, v. James E. CRANEY and 
Darlene (Dollie) Craney, husband and wife, Defendants-Respondents. 
[Cite as Baxter v. Craney, 135 Idaho 1661 
No. 25549. 
Supreme Court of Idaho. Idaho Falls, September 2000 Term. 
December 15.2000. 
Claimants brought quiet title suit against adjoining landowners, claiming adverse possession of disputed tract 
and boundary by agreement or, in alternative, prescriptive easement over tract. The District Court, Bear Lake 
County, Don L. Hardiiig, J., entered summary judgment against claimants on issues of adverse possession and 
boundary by agreement and entered judgment against claimants on prescriptive easement claim after bench 
trial. Claimants appealed. The Supreme Court, Walters, J., held that: (1) refusal to allow amendment of 
complaint to add federal agency as new party was not abuse of discretion; (2) claimant did not show requisite 
payment of taxes on disputed parcel to support adverse possession claim; (3) genuine fact issues precluded 
s m a r y  judgment on boundary by agreement claim, and (4) claimant did not show prescriptive easement to 
use land for cattle crossing. 
Affirmed in part, reversed in part, and remanded. 
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Myers, Thomsen & Larson, LLP, Pocatello, and Rigby, Thatcher, Andrus, Rigby, Kam & Moeller, Clltd., 
Rexburg, for appellants. A. Bruce Larson argued. 
Racine, Olson, Nye, Budge & Bailey, Pocatello, for respondents. Randall C. Budge argued. 
WALTERS, Justice 
This action was commenced by Tracy and Sharon Baxter against their neighbors, James and Darlene 
Craney, to quiet title to certain real property. The district court granted summary judgment in favor of the 
Craneys upon the Baxters' theories of title by adverse possession and title through boundary by agreement. 
After a trial before the court without a jury, the district court also found in favor of the Craneys and against the 
Baxters on a claim of easement by prescription. The district court then entered an order awarding attorney fees 
- 
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located between the two properties. The Baxters contend that the fence marks the actual boundary between the 
two parcels. The Craneys, on the other haad, contend that the fence was put up for convenience purposes and 
was only intended to keep cattle fro111 wandering onto a portion of their land. They claim the range line to the 
east of the fence forms the boundary between the two properties as established by a number of surveys dating 
back to 1882. 
The Baxters filed this action against the Craneys inNovember of 1997, claiming ownership of the land east of 
the fence but west of the range line under the doctrine of boundary by agreement or by adverse possession. The 
Baxters alternatively claimed a prescriptive easement to cross the land lying to the east of the fence for the 
purpose of reaching a spring to water their livestock. Later, the Baxters attempted to amend their complaint to 
join the Bureau of Land Management (ELM) as a defendant in the action, asserting that the BLM was an 
integral party. The district court, however, refused to allow the Baxters to add the ELM. 
The district court granted summary judgment in favor of the Craneys on the issues of boundary by 
agreement and adverse possession. The court concluded that the Baxters failed to present genuine issues of 
material fact regarding the existence of a boundary agreement between Tracy Baxter and Grant Esterholdt, the 
Craneys' predecessor in interest, or the payment of taxes as is required for adverse possession. A trial was held 
on the issue of whether the Baxters acquired a 
-- Page 169 
prescriptive easement to use the land east of the fence for stoclc watering. The district court found that the 
Baxters failed to prove the elements required for a prescriptive easement and awarded costs and attorney fees to 
the Craneys. 
ISSUES ON MFEIPL 
The Baxters raise the following issues on appeal: 
1. Did the District Court properly exercise its discretion in denying the Baxters' motion to amend their 
complaint to add the Bureau of Land Management as a party? 
2. Did the District Court properly grant summary judgment dismissing the Baxters' adverse possession 
claim? 
3. Did the Dis&ict Court properly @ant summary judogent dismissing the Baxters' claim of boundary by 
agreement? 
4. Was the District Court's denial of the Baxters' prescriptive easement claim at trial based on substantial 
and competent evidence? 
, . ,,.. . Page 3 of 9 
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court acted within the boundaries of this discretion and consistei~t with the legal standards applicable to the 
specific choices available to it; and (3) whether the trial court reached its decision by an exercise of reason. See 
id. at 94, 803 P.2d at 1000. 
Rule 15(a) of the Idaho Rules of Civil Procedure provides that leave to amend a complaint "shall be freely 
given when justice so requires." Id. See also Cook, 133 Idaho at 296, 985 P.2d at 1157. This Court, on a number 
of occasions, however, has upheld trial court decisions to deny the plaintiffs amended complaint motion. See 
Daiiy Equip. Co. of Utah v. Boehme, 92 Idaho 301,304,442 P.2d 437,440 (1968) (holding no abuse of 
discretion when the amended complaint was filed five days prior to trial); Jones v.. Watson, 98 Idaho 606,610, 
570 P.2d 284,288 (1977) (finding no abuse of discretion in denying a motion to amend filed on the day of 
trial); Cook, 133 Idaho at 297, 985 P.2d at 1158 (holding no abuse of discretion for denial of an eighth amended 
complaint filed on the morning of trial). 
[3] The Baxters attempted to amend their complaint approximately five months after the original complaint 
had been filed and after the date for trial had been set. The district court concluded that given the amount of 
time and money the Craneys had expended in defending the action, "it would be unfairly prejudicial at this point 
to allow Plaintiffs the opportunity to add a new party and change the dynamics of the action as it now stands." 
This illustrates that the district court recognized it had the discretion to allow or deny amendment of the 
complaint. Because Rule 15(a) requires the district court to allow amendments only when justice requires, the 
court's decision to deny the amendment was both within the bounds of its discretion and within applicable legal 
standards. In addition, the district court displayed sound reasoning for its conclusion. As the court noted, the 
issues the Baxters sought to resolve with the BLM were not directly related to their action against the Craneys. 
The BLM was neither a necessary party, nor were the Baxters unduly prejudiced by the district court's refusal to 
allow the Baxters to amend their complaint, as the Baxters are not precluded from bringing a separate action 
against the BLM. Moreover, the potential likelihood of removal to federal court upon the addition of the federal 
agency 
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to the action would result in the Craneys expending more time and money so that issues unrelated to their case 
could be resolved. Accordingly, this Court holds that the district court did not abuse its discretion when it 
refused to allow the Baxters to amend their complaint by adding the BLM as a party defendant. 
B. Summary Judgment Motion 
1. Standard of Review 
In an appeal from an order granting summary judgment, this Courl's standard of review is the same as the 
standard used by the district court in passing upon a motion for summary judgment. See McDonald v. Paine, 
119 Idaho 725, 810 P.2d 259 (1991); Mevidian Bowling Lanes v. Mevidian Athletic Ass'n., Inc., 105 Idaho 509, 
670 P.2d 1294 (1983). Summary judgment is appropriate if the pleadings, affidavits, and discovery documents 
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2. Adverse Possession 
[4] Idaho Code section 5-210 defines the elements of adverse possession under an oral claim of right. The 
statute provides as follows: 
For the purpose of constituting an adverse possessioii, by a person clainling title not founded upon 
a written inslnunent, judgment or decree, land is deemed to have been possessed and occupied in 
the following cases only: 
1. Where it has been protected by a substantial inclosure. 
2. Where it has been usually cultivated or improved. 
Provided, however, that in no case shall adverse possession be considered established under the 
provisions of any sections of this code unless it shall be shown that the land has been occupied and 
claimed for a period of five (5) years continuously, and the party or persons, their predecessors and 
grantors, have paid all the taxes, state, coui~ty or municipal, which have been levied and assessed 
upon such land according to law. 
The burden of showing all of tile essential elements of adverse possession is upon the party seeking title 
thereunder and every element of adverse possession must be proved with clear and satisfactoly evidence. See 
Lindgren v. Martin, 130 Idaho 854,949 P.2d 1061 (1997); Berg v. Fair~nan, 107 Idaho 441,690 P.2d 896 
(1984); Loomis v. Union Paczjic Railroad, 97 Idaho 341, 544 P.2d 299 (1975). 
The Baxters argue that they presented a genuine issue of material fact supporting their claim of adverse 
possession concerning the property, inchding the payment of taxes on the disputed parcel. The Craneys, on the 
other hand, assert that the Baxters failed to Eulfill the necessaly requirements to establislz an adverse use of the 
land, and in particular, that there is no evidence that they paid the taxes on the disputed property. 
[5] Generally, Idaho Code section' 5-210 requires actual payment of the taxes that are assessed with regard 
to the disputed property. See Trappett v. Davis, 102 Idaho 527, 
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633 P.2d 592 (1981); Fry v. Smith, 91 Idaho 740, 430 P.2d 486 (1967); White v. Boydstun, 91 Idaho 615,428 
P.2d 747 (1967); Larson v. Lindsay, 80 Idaho 242,327 P.2d 775 (1958); Balmer v. Pollak, 67 Idaho 494, 186 
P.2d 217 (1947). As was noted in Trappett, this Court has, oii a number of occasions, "wrestled" with property 
disputes involving the payment of taxes. 102 Idaho at 530,633 P.2d at 595. This has resulted in a significant 
amount of what the Cout  termed 'Ijudicial gloss" whittling away at a literal application of the tax requirement. 
(fnl) Id. The tax rule focuses on the actual payment of taxes as demonstrated by the assessor's valuation. The 
Cnllrt hnwever '%has fashinned several excent.ions to the general rule which. when avvlied. have the effect of 
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that the property in question is described by government survey designation and not by metes and bounds. 
Without a metes and bounds description, they argue, it is impossible to tell how much property is being 
assessed with any precision. Thus, they claim the payment of the taxes assessed on their property includes all 
the property within the inclosure, ie . ,  on the east side of the fence located between the Craney and Baxter 
properties. 
This argument, however, ignores the rationale behind the lot number exception. As the Court stated in Flynn 
v. Allison, "[tlhe primary reason behind the lot number exception is as follows: when taxes are assessed 
according to some generic description, 'it (is) impossible to determine from the tax assessmeilt record the 
precise quantum of property being assessed. . . .' " 97 Idaho 618,621,549 P.2d 1065, 1068 (1976) (citation 
omitted). Here, the Craneys submitted the affidavit of the Bear Lake County assessor, which clearly describes 
the disputed property and confirms that the Craneys and their predecessors in interest paid the taxes on the 
disputed parcel bounded by the range line. In contrast, the Baxters offered the affidavit of Tracy Baxter. This 
affidavit, however, which comprises the Baxters' sole piece of evidence, merely states that Baxter paid the taxes 
on his property. There is neither any indication as to the extent of the Baxters' property nor evidence as to what 
parcels of property Baxter paid taxes on. Therefore, the affidavit, even when viewed in a light most favorable to 
the Baxters, fails to establish a genuine issue of material fact on the required payment of taxes and is 
insufficient to overcome the Craneys' motion for summary judgment on this issue. 
3. Boundary by Agreement 
[7,8] The doctrine of boundary by agreement has long been established in Idaho law. To have a boundary 
by agreement, the location of the true boundary line must be uncertain or disputed and there must be a 
subsequent agreement fixing the boundary. See Cameron v. Neal, 130 Idaho 898,901,950 P.2d 1237,1240 
(1997); Wells v. Williamson, 118 Idaho 37,41,794 P.2d 626,630 (1990). The agreement need not be express, 
but may be implied by the surrounding circumstances and conduct of the parties. See Neal, 130 Idaho at 901, 
950 P.2d at 1240; Williamson, 118 Idaho at 41,794 P.2d at 630. The Craneys assert that the Baxters cannot 
show that the boundary line between their respective properties is uncertain or has been disputed in the past, or 
that there has been any sort of agreement fixing the boundary. In 
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support of their position, the Craneys presented an affidavit by Ivan Kunz who said that his father had 
homesteaded the Craney property in the early 1900's; that he and his brother had helped his father install the 
fence prior to 1940 for the purpose of keeping cattle from wandering on to their meadow; and that the fence was 
not intended or agreed to establish a boundary line. The Baxters, on the other hand, represent that Tracy Baxter 
and Grant Esterholdt, the Craneys' predecessor in interest, had an agreement as to the location of the boundary 
between their adjoining properties. The Baxters contend that the actual location of the boundary line was 
uncertain for a considerable amount of time and that Baxter and Esterholdt orally agreed that the fence 
constituted the boundary between their properties. 
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commented on the affidavits, stating that it could not "in good conscience give [them] a great deal of 
credibility." 
[9,10] We conclude that the district court erred by considering the credibility of the affidavits. Although 
affidavits must set forth facts that would be admissible as evidence, see I.R.C.P. Rule 56(e), it is not proper for 
the trial judge to assess the credibility of an affiant at the summary judgment stage when crehbility can be 
tested in court before the trier of fact. See Hines v. Hines, 129 Idaho 847, 853, 934 P.2d 20,26 (1997); Sohn v. 
Foley 125 Idaho 168,171,868 P.2d 496,499 (Ct.App.1994). Because the affidavits are sufficient to raise a 
genuine issue of material fact as to the presence of a boundary by agreement, we reverse the district court's 
order granting summary judgment to the Craneys and remand the case for further proceedings on that issue. 
C. Prescriptive Easement Claim at Trial 
1. Standard of Review 
[ll-141 Appellate review of the lower court's decision is limited to ascertaiiriilg whether the evidence 
supports the findings of fact, and whether the findings of fact support the conclusions of law. See Conley v. 
Whittlesey, 133 Idaho 265,269,985 P.2d 1127, 1131 (1999); Alumet v. Bear Lake Grazing Co., 119 Idaho 946, 
812 P.2d.253 (1991). A trial co~lrt's findings of fact in a bench trial will be liberally construed on appeal in favo 
of the judgment entered, in view of the trial court's role as trier of fact. See Lindgren v. Mavtin, 130 Idaho 854, 
857,949 P.2d 1061, 1064 (1997); Sun Valley ShamrockResources, Inc. v. Travelers Leasing Corp., 118 Idaho 
116, 118, 794 P.2d 1389, 1391 (1990). It is the province of the district judge acting as trier of fact to weigh 
conflicting evidence and testimony and to judge the credibility of the witnesses. See Abbott v. Nampa School 
Dist. No. 131, 119 Idaho 544, 808 P.2d 1289 (1991);I.R.C.P. 52(a). Findings of fact that are based on 
substantial evidence, even if the evidence is conflicting, will not be overturned on appeal. See Hunter v. Shields. 
131 Idaho 148,953 P.2d 588 (1998). I-Iowever, we exercise free review over the lower court's conclusioils of 
law to determine whether the trial court correctly stated the applicable law, and whether the legal conclusions 
are sustained by the facts found. See Whittlesey, 133 Idaho at 269,985 P.2d at 1131; Burns v. Alderman, 122 
Idaho 
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2. Prescriptive Easement 
[15,16] In order to establish a private prescriptive easement, a claimant must present reasonably clear and 
convincing proof of open, notorious, continuous, and uninterrupted use under a claim of right and with the 
lcnowledge of the owner ofthe servient tenement for the prescriptive period of five years. See I.C. 3 5-203; Wes, 
v. Smith, 95 Idaho 550,511 P.2d 1326 (1973). The purpose of the requirement that prescriptive use be open and 
notorious is to give the owner of the servient tenement lcnowled~e and opportunity to assert his rights. The open 
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the main trails used by their cattle to reach the spring. The record, however, indicates that Esterholdt was ill and 
was only able to visit the property two or three times per year. Because a landowner need only maintain 
reasonable supervision over his property, see Kaupp, 110 Idaho at 340,715 P.2d at 1010, we agree with the 
district court that the presence of the trails on Esterholdt's land, without more, was insufficient to place 
Esterholdt on notice of their use by the Baxters' cattle. 
[18,19] In addition, the multiple paths do not show any established right of way on a specific trail. As the 
Court of Appeals noted in Roberts v. Swim, an easement by prescviption "requires a showing by the claimant of 
a line of travel without material change or variation." 117 Idaho 9,15,784 P.2d 339,345 (Ct.App.1989). Travel 
over a tract of land in various directions and courses for the prescriptive period is thus insufficient to establish a 
right of way over any particular path. See id. Although the Baxters argue that their testimony at trial illustrated 
the particular trails their cattle were using to reach the spring, their testimony also indicates that the lay of the 
land makes it difficult, if not impossible, for their cattle to reach the spring without following one of the 
numerous trails that zigzag the slope leading to the water. As Mr. Baxter himself noted, his cattle were more api 
to meander up and down the various trails than to travel in a linear fashion up or down the hillside. It is 
therefore reasonable to conclude that the Baxters' cattle were not traveling by means of any particular route. 
The Baxters alternatively argue that there is no evidel~ce demonstrating how the fence line that separates the 
two parcels was altered to allow their cattle to reach the spring. They assert that the lack of evidence as to how 
the use of the disputed property begm raises the presumption of open, notorious, and continued use for the 
statutory period in their favor under LC. 5 5-203, and contend that the burden then shifts to the Craneys, as 
owners of the property, to show that the use was permissive. See West v. Smith, 95 Idaho 550,557,511 P.2d 
1326, 1333 (1973). 
[20,21] Although it appears reasonable to assume that Baxter himself altered the fence to allow his cattle to 
reach the spring, it is true that the record does not indicate how or when the fence was moved. There are, 
however, facts suggesting that even if Esterholdt was aware that the Baxters' cattle 
were crossing his land to water at the spring, their use of his property was permissive. The property iu question 
is essentially useless for grazing because of its steep terrain and lack of vegetation. Additionally, Esterholdt did 
not lose access to the spring when the fence was moved. It is therefore logical to assume that even if Esterholdt 
was on notice that the Baxters' cattle were crossing his land to reach the spring, he was simply being neighborly 
by allowing the fence to be moved and giving the Baxters' cattle access to water. Because a prescriptive right 
cannot be established where the use was permissive, see Hunter v. Shields, 131 Idaho 148, 151,953 P.2d 588, 
591 (1998), we reject the Baxters' assertion. 
[22] The Baxters also contend that the Craneys took possession of the land with knowledge of the easement. 
As evidence of their knowledge, the Baxters point to testimony that the Craneys inspected the land prior to their 
purchase and observed the trails. An examination of the relevant testimony in the record, however, merely 
, -  6 
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address an apparent misperception articulated by the district court with respect to its initial attorney fee 
determination. 
The Craneys requested, and the district court approved, attorney fees pursuant to I.C. $ 12-120 together with 
other costs pursuant to Rule 54(d)(l)(D) of the Idaho Rules of Civil Procedure. The district court noted that 
both the Baxters and the Craneys are engaged in the businesses of ranching and farming, characterizing each 
party as being involved in a commercial endeavor. The district court, however, also summarily concluded that 
the relationship between the two parties was of a commercial nature. This simply is not the case. Idaho Code 
section 12-120(3) provides that attorney fees may be recovered by the prevailing party in a civil action to 
recover on "any commercial transaction." Id. The term "commercial transaction," as defined in LC. 12-120(3). 
includes all transactions except transactions lor personal or household purposes. See id. This Court has 
previously recognized that "[alttorney fees are not appropriate under I.C. 5 12-120(3) unless the commercial 
transaction is integral to the claim, and constitutes the basis upon which the party is attempting to recover." 
Brower v. E.I. DuPont DeNemours & Co., 117 Idaho 780,784,792 P.2d 345,349 (1990). 
[23] The present case is analogous to others decided by this Court and the Court of Appeals involving the 
determination of property rights. See Jervy J. Joseph C.L.U. Ins. Assoc, v. Vaught, 117 Idaho 555,789 P.2d 
1146 (Ct.App.1990) (denying attorney fees under I.C. § 12-120(3) in an action where property owner sought a 
judgment compelling adjoining property owners to reimburse it for irrigation assessments, to record an 
instrument establishing an access easement, and to remove a fence hindering its use of the easement and where 
after settlement, adjoining property owners breached the settlement agreement); Chen v. Conway, 121 Idaho 
1006, 1012, 829 P.2d 1355, 1361 (Ct. App.), opinion on review, 121 Idaho 1000,829 P.2d 1349 (1992) 
(determining that a quiet title action involving dispute over the existence of a prescriptive easement was not a 
commercial transaction under I.C. 5 12- 120(3)); Durrant v. Chvistenserz, 117 Idaho 70,785 P.2d 634 (1990) 
(holding that an action in which landowners sought adjudication of water rights and a permanent re- 
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straining order prohibiting the defendant from interfering with their diversion and use of water determined was 
not based on a commercial transaction as defined in I.C. 12-120(3)); Sun Valley Hot Springs Ranch, Inc. v. 
Kelsey, 131 Idaho 657,962 P.2d 1041 (1998) (concluding that an action. to determine ownership and easement 
rights did not fall within the meaning of a commercial transaction under I.C. 12-120(3) and therefore attorney 
fees were properly denied). Like the above cases, this action is primarily a dispute over property ownership and 
easement rights and as such does not fall within the meaning of a coimnercial transaction as defined in LC. 5 
12-120(3) and as appliedby the courts. 
E. Conclusion 
The order of the district court dismissing the Baxters' claims to title by adverse possession is affirmed, as is 
the judgment of the district court denying the Baxters' claim to an easement by prescription. We vacate the 
district court's grant of s m n a r y  judgment dismissing the Baxters' boundary by agreement claim and remand 
, L , %  
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5 , 
i. The Tvappett Court notes that "a good deal of the judicial gloss has evolved mechanically and without benefit 
of supporling rationale, a criticism which might well be leveled at the tax payment requirement itself." Id. at 
530,633 P.2d at 595. 
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